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TOP NEWS

Analysis
State Of The States: New Employment Laws So Far In 2019
Three states adopted laws in the first quarter of 2019 to incrementally boost
their minimum wages to $15 an hour — including Maryland, which became
the sixth state overall to move toward a $15 wage floor when legislators
overrode a gubernatorial veto. Here, Law360 looks at these and other
notable state employment statutes that have been passed so far this year.
Read full article »

Analysis
NJ Limits On Harassment NDAs Could Crush Burdened Courts
New Jersey’s new law barring mandatory secret deals to resolve workplace
harassment claims could all but wipe out once common settlements and spur
many more employees to take their cases all the way to trial, spawning
litigation that would grind down the Garden State’s already encumbered
courts, experts said.
Read full article »

Fed. Circ. Wants Reasons For EEOC Mediator's Fee Denial
The Federal Circuit told an arbitrator to reconsider denying fees to a U.S.
Equal Employment Opportunity Commission mediator whose firing for a
violent outburst the arbitrator reversed, directing him to explain his ultimate
decision.
Read full article »

Trucking Group Loses Bid To Block Dynamex Standard
A trucking group lost its bid to block California's newly adopted standard for
distinguishing between independent contractors and employees after a
federal judge ruled Friday that the standard isn't preempted by federal law
and doesn't unconstitutionally single out the trucking industry.
Read full article »

Med School's Female Faculty Class Decertified In Wage Suit
An Illinois federal judge on Friday decertified a class of female faculty
physicians who alleged they were underpaid for their work at Southern Illinois
University School of Medicine, ruling a class action would be "impractical and
unfair" given vast differences in the employees' job responsibilities.
Read full article »

Fox News Can't Arbitrate After Airing Dispute, Accusers Say
Two women accusing Fox News and former star Bill O'Reilly of defaming
them asked the Second Circuit on Friday to undo a district court ruling kicking
their claims to arbitration, saying Fox and O'Reilly lost their rights to
arbitration by defaulting on their agreements.
Read full article »
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AP, Ethnicity Editor Strike Deal On Race Bias Suit
The Associated Press and its race and ethnicity editor have reached a
tentative deal ending her suit claiming the outlet allowed race- and sex-based
harassment toward her and marginalized her when she complained,
according to a filing in New York federal court.
Read full article »

Male Comic's Gender Bias Lawsuit Bombs In Federal Court
A Manhattan federal judge has spiked a comedian's discrimination suit
accusing improv group Upright Citizens Brigade of unfairly shunning him after
an allegedly shoddy investigation into rape allegations, finding free drinks
and other compensation the comic said he received didn't qualify him as an
employee.
Read full article »

Ill. District Must Face Title IX Suit Over Trans Bathroom Rule
A Chicago-area school district must face a lawsuit brought by a group of
parents alleging the district's policy allowing transgender students to use
bathrooms and locker rooms of their choice violates Title IX protections and
the group’s First Amendment rights, an Illinois federal judge ruled Friday.
Read full article »

WAGE & HOUR

29 Ex-Workers Ask To Testify Against Pizza Pro Mario Sbarro
Twenty-nine former steakhouse workers in a wage-and-hour suit against
Mario Sbarro, of the global pizzeria chain, and his son have urged a New
York federal court to toss the Sbarros' bid to stop them from testifying over
working conditions at the now-shuttered eatery.
Read full article »

WHISTLEBLOWER

DOJ Seeks Toss Of Whistleblower's Gilead FCA Case
The U.S. Department of Justice has asked a California federal judge to nix a
prominent False Claims Act case linking Gilead Sciences Inc. to sketchy drug
manufacturing, following through on a vow the U.S. Department of Justice
made toward the end of 2018.
Read full article »

WRONGFUL TERMINATION

Judge Entitled To Fire Staffer Over Online Posts, Texas Says
A former executive assistant to a Texas judge who posted online that she
worked for "damn Republicans" wasn't fired exclusively over her partisan
snipes, the state attorney general said, contending there was nothing wrong
with the judge viewing the staffer's social media activity on the whole as an
unacceptable disruption.
Read full article »

PEOPLE

Ogletree Snags Ex-Bryan Cave Atty For LA Employment Team
Ogletree has expanded its California team with the addition of a former Bryan
Cave attorney whose nearly 30 years of employment experience includes
litigation, counseling, investigations and training, among other things.
Read full article »

EXPERT ANALYSIS

3 Things To Expect After NCAA Student-Athlete Pay Decision
A California federal court recently found that the NCAA's limits on amounts
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members can pay student-athletes violate federal antitrust law. John Richard
Carrigan of Ogletree discusses the opinion and its potential impact.
Read full article »

Defending Ill. Biometric Privacy Suits After Rosenbach
The Illinois Supreme Court's decision in Rosenbach v. Six Flags effectively
foreclosed the argument that a plaintiff lacks statutory standing under the
state's Biometric Information Privacy Act because they did not suffer any
actual harm. But other defenses to BIPA claims remain, say Mathilda
McGee-Tubb and Joshua Briones of Mintz.
Read full article »

Managing Gov't Supply Chain In An Age Of Protectionism
Aerospace, defense and government services companies must be prepared
for significant supply-chain management challenges from the U.S., including
recent efforts to encourage government contractors to use U.S.-
manufactured materials, more aggressive enforcement of customs and duties
laws, and increased enforcement under the False Claims Act, say attorneys
at Hogan Lovells.
Read full article »

LEGAL INDUSTRY

Analysis
3 Mistakes Law Firms Make Dealing With Attorney Addiction
Law firms can go astray in numerous ways when faced with an attorney who
is struggling with a substance abuse problem, and an inappropriate response
could harm the individual and the organization. Here are three common
pitfalls for firms in approaching attorney addiction.
Read full article »

Thomas Rejects Retirement, Says Faith Enhances His Oath
U.S. Supreme Court Justice Clarence Thomas squashed retirement rumors
over the weekend at a Pepperdine School of Law dinner and said his
religious faith makes him more diligent, and not biased, in his duties.
Read full article »

Analysis
Rosenstein Built A Policy Legacy, One Tweak At A Time
While history will remember Deputy U.S. Attorney General Rod Rosenstein
for his pivotal role overseeing the Mueller investigation, he also left a quieter
legacy of clarifying and streamlining policies and supporting U.S. Department
of Justice prosecutors.
Read full article »

Mueller Report Headed To Congress By Mid-April, AG Says
U.S. Attorney General William Barr on Friday told members of Congress that
he intends to send them a redacted version of special counsel Robert
Mueller's report on his investigation into Russian interference in the 2016
election by mid-April, if not sooner.
Read full article »

Bush v. Gore Atty Calls Arrest Account 'Substantially Untrue'
Miami-based attorney Joseph Klock Jr., known for his role in the legal battle
over the 2000 presidential election, is disputing the police account of events
that led to him being charged with resisting arrest as police investigated a
possible shooting on his property.
Read full article »

Pelvic Mesh MDL Fee Committee Accused Of Self-Dealing
A group of firms that worked on cases for plaintiffs in the multidistrict litigation
over pelvic mesh implants has accused fee committee members of self-
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wages or overtime. The department wants to weigh the ability to hire and
fire, supervise and control schedules, set pay rates, and maintain
employment records, Chris Opfer reports.

Impact Unclear: Some former DOL officials say the department’s
regulation is “interpretive” and doesn’t have the same legally binding effect
as other rules.

McDonald’s is locked in a legal dispute over whether it’s a “joint employer” of franchise restaurant workers.
Photo by Justin Sullivan/Getty Images

WHAT ELSE WE’RE WATCHING

Acosta on Hill: Labor Secretary Alexander Acosta on Wednesday is
headed to Capitol Hill to testify before a House Appropriations



subcommittee. The hearing will mark the first time Acosta has met publicly
with lawmakers since some Democrats called for him to resign over his role
in the controversial plea deal for accused teen sex trafficker Jeffrey
Epstein. Punch in with Chris Opfer and Jaclyn Diaz.

Skilled-Worker Visas: Today is the first day of H-1B filing season, when
employers can apply for skilled guestworker visas for workers starting Oct.
1 or later. This is the first year the H-1B lottery will be changed up to boost
the number of workers with advanced degrees who get the visas.

Pay Hikes: Unions are continuing to negotiate larger first-year pay
increases compared with the same point in 2018, but overall wage hikes
edged slightly lower for the year, Andrew Wallender reports.

Manufacturing Report: The Institute for Supply Management will release
its March manufacturing report at 10 a.m.

DAILY RUNDOWN

Top Stories

Walmart Driver Sacked Over Drug Test Didn’t Show ‘Shy Bladder’
Walmart won a suit alleging it didn’t accommodate a truck driver who said his
inability to comply with a random drug test should have been excused by his
medical condition, a federal judge ruled.

Workers Compromised by Data Breach Advance Negligence Suit
Two plaintiffs whose personal identifying information was pilfered through a
successful phishing incident at work have survived their employer’s attempt to
get their negligence and invasion of privacy suit thrown out of court.

New York’s Metro-North Railroad Didn’t Retaliate Against Worker
Metro-North Railroad Co. didn’t violate the Federal Rail Safety Act when it
disciplined a machinist for refusing to climb a ladder to fix a train’s wiper blade,
a federal court said.

EEOC May Owe Union Legal Fees for Getting Mediator’s Job Back
A union that represents government employees may recoup its attorneys’ fees
for helping an ousted Equal Employment Opportunity Commission mediator get



his job back, the Federal Circuit ruled.

Discrimination

Ford Motor Scores $14.7M Cut to Arab Worker’s Bias Award
A federal court in Michigan overturned a jury’s $15 million punitive damages
award to a former Ford Motor Co. manager of Arabic descent who sued for
national origin or race bias and job retaliation.

Upright Citizens Brigade Slips Accused Rapist Comic’s Bias Suit
A stand-up comedian who says the Upright Citizens Brigade banned him from
performing after he was falsely accused of rape can’t pursue his sex
discrimination claims, a federal judge ruled.

State & Local Laws

Kentucky Pregnant Worker Accommodation Bill Sent to Governor
Pregnant women and nursing mothers in Kentucky would receive new
workplace accommodations under a bill sent to Gov. Matt Bevin (R).

Labor Relations

Striking Chicago Musicians Just Can’t Stop the Music
Musicians of the Chicago Symphony Orchestra have already given four free
concerts to standing-room-only crowds, hoping to charm lovers of classical
music and raise awareness of their three-week-old labor dispute.

Immigration

30,000 More Seasonal Worker Visas to Become Available
An additional 30,000 seasonal guestworker visas will be available to U.S.
employers this year.

Arpaio, Deputies Must Defend Actions Against Restaurant at Trial
The owner and manager of two Phoenix-area restaurants are going to trial
against former Maricopa County, Ariz., Sheriff Joe Arpaio and his deputies in a
civil lawsuit accusing them of mishandling an immigration-related raid
conducted in 2013.

WORKFLOWS







included in the state’s bill to legalize and regulate adult-use cannabis in what’s
become the latest example of how the national discussion around legalization
has offered important inroads for advocates of clean slate reforms. 
Read full article

Research Boosts Push For Automatic Expungements
Like most other states that allow people to clear their criminal records, Michigan
imposes strict eligibility restrictions and requires former offenders to navigate a
complex legal process. But newly published research out of the Wolverine state
provides fuel for an ongoing national movement to make the process more
accessible by automating expungements. 
Read full article

Calif. Justices Back Right To Counsel In Prosecutor's Appeal
An indigent woman accused of driving under the influence won her case at the
trial level after a California public defender got key evidence thrown out. When
prosecutors appealed the evidence issue, an important question emerged: Did
Rosa Lopez have the right to court-appointed counsel on a pre-trial appeal? 
Read full article

Pro Bono Spotlight

How A DLA Piper Help Desk Is Aiding Tenants Facing Eviction
A help desk started by DLA Piper in Chicago eviction court guides tenants
through what can be an unfamiliar and confusing legal process, working to make
sure people walk away with better outcomes and no black marks on their record.
Read full article

Perspectives

How Do We Know If Prosecutors Are Doing A Good Job?
From Special Counsel Robert Mueller to Chicago prosecutor Kim Foxx,
prosecutors are receiving plenty of negative attention in the news, but there is no
clear standard for judging prosecutor performance, says Jeffrey Bellin, a
professor at William & Mary Law School. 
Read full article

Perspectives

The Criminal Justice System's Algorithms Need Transparency
Trade secret protections for pretrial risk assessment algorithms must be
eliminated, or else criminal defendants will be unable to challenge or even
examine the data being used to keep them incarcerated, says Idaho state Rep.
Greg Chaney, whose bill forcing algorithmic transparency recently passed the
Idaho Legislature. 
Read full article
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Labor Department to Limit Companies’ 'Joint Employer’ Liability
BloombergLaw - Employment Law News   01 Apr 2019 06:36
• Proposal covers franchise, other contract arrangements • Limits liability for minimum wage, overtime By Chris Opfer The Labor Department
today will roll out a proposal to shield franchisers and businesses that hire workers through staffing firms from...

 
Tenet-owned Michigan hospital settles alleged labor violations
Becker's Hospital Review   29 Mar 2019 17:57
Commerce Township, Mich.-based Huron Valley-Sinai Hospital and its nurses have settled allegations that the hospital violated U.S. labor law.
The settlement, cited in a Michigan Nurses Association news release , requires Huron Valley not to "interfere...

 
How “illegal” teacher strikes rescued the American labor movement
Vice News   29 Mar 2019 11:04
Organized labor in the U.S. is having a moment. Sen. Bernie Sanders recognized a staff union for his campaign, the first presidential candidate
ever to do so. Kamala Harris, the California senator running for president, unveiled her first big 2020 policy...

 
How “illegal” teacher strikes rescued the American labor movementREAD MORE
Vice News   29 Mar 2019 10:28
Organized labor in the U.S. is having a moment. Sen. Bernie Sanders recognized a staff union for his campaign, the first presidential candidate
ever to do so. Kamala Harris, the California senator running for president, unveiled her first big 2020 policy...

 
Elon University Adjuncts Unionize
Cherry Bekaert News   29 Mar 2019 07:44
In an effort to improve working conditions, adjunct professors at Elon University voted his week to form a union. The second of its kind among
faculty members in North Carolina, the union aims to negotiate pay raises, benefits, and other work-related...
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With help from Ted Hesson and Rebecca Rainey.

Editor's Note: This edition of Morning Shift is published weekdays at 10 a.m.
POLITICO Pro Employment & Immigration subscribers hold exclusive early
access to the newsletter each morning at 6 a.m. To learn more about POLITICO
Pro's comprehensive policy intelligence coverage, policy tools and services, click



here.

— The NLRB union says the agency's field staff has shrunk 17 percent since
the start of the Trump administration.

— Senior White House officials re-upped President Donald Trump's threat to
close the border.

— Democrats are in an uproar over Trump's plans to slash hundreds of
millions of dollars in aid to Honduras, El Salvador, and Guatemala.

APRIL FOOLS! It's Monday, April 1, and this is Morning Shift, your daily tipsheet
on labor and immigration news. Send tips, exclusives and suggestions to
rrainey@politico.com, thesson@politico.com, ikullgren@politico.com, and
tnoah@politico.com. Follow us on Twitter at @RebeccaARainey, @tedhesson,
@IanKullgren, and @TimothyNoah1.

DRIVING THE DAY

NLRB BLEEDS FIELD STAFF: The NLRB has lost 17 percent of its field staff since
the start of the Trump administration, according to an analysis that the agency's
union provided Morning Shift. In a letter to Sens. Roy Blunt (R-Mo.) and Patty
Murray (D-Wash.), the National Labor Relations Board Union said that the
number of field staff fell from 990 in February 2017 to 820 as of March 1.

According to the union, the reductions began in early 2017 after acting White
House Chief of Staff Mick Mulvaney, then director of the Office of Management
and Budget, told agencies to cut staff. NLRB general counsel Peter Robb,
meanwhile, sought to tighten political appointees' control over the agency by
consolidating field offices. Most of the staff reductions have occurred through
attrition; last year, the NLRB offered buyouts.

The NLRBU says agency leadership is understating the number of unfair labor
practice filings streaming into field offices. In its budget request , the agency told
Congress that such filings were down 7-10 percent; actually, the union says, they're
up 2 percent. "Given that publicly available data on the agency website shows an
increase in unfair labor practice case filings so far this year over last year," NLRBU
President Burt Pearlstone said in a statement to Morning Shift, "one would be
hard-pressed to conceive of any legitimate analysis that would yield such a
precipitous drop." Union leaders will press their case this week in meetings with



Blunt and Murray's staffs, as well as the staffs of Appropriations subcommittee
chair Rosa DeLauro (D-Conn.) and House Education and Labor Chairman Bobby
Scott (D-Va.).

AT THE BORDER

CLOSING THE BORDER?: White House officials on Sunday re-upped President
Donald Trump's threats to close the border. Speaking on Sunday talk shows, Acting
Chief of Staff Mick Mulvaney said it would take "something dramatic" to make
Trump change his mind, and White House Counselor Kellyanne Conway insisted
the threat "certainly isn't a bluff." Trump tweeted Friday that he will close the
border if Mexico doesn't "immediately stop ALL illegal immigration coming into
the United States."

The White House's statements contradicted DHS Kirstjen Nielsen, who said
Friday that she had no active plans to shut down the border. "It's short, at the
moment, of the full closure of any port," Nielsen said, adding that homeland
security will "continue to operationally assess" the situation. "But I think what the
president is making clear is with these numbers if we have to close ports to take
care of all of the numbers who are coming, we will do that." It's worth
remembering that Trump's threats to close the border are nothing new. According
to Mother Jones, Trump has tweeted the threat no fewer than seven times since
October.

"The only thing Trump could do to 'shut down' the border," Vox's Dara Lind
points out, "would be to shut down the ports, stopping people and goods from
legally entering the US." That would be "an economic disaster. It would also
disrupt the lives of border communities that rely on the flow of people between the
US and Mexico — including the major cities of San Diego (and Tijuana) and El Paso
(and Ciudad Juarez). Approximately $1.5 billion worth of commerce happens along
the US-Mexico border every day. Nearly half a million people cross the border
legally every day through Texas ports alone." And anyway, illegal immigration,
Lind points out, doesn't occur at legal ports of entry; it happens between them.

Customs and Border Protection decided to halt a Sunday screening program
for commercial trucks at a port of entry in Nogales, Ariz., after personnel were
assigned to assist Border Patrol agents. The agency outlined the change in a
bulletin Friday and blamed an "unprecedented humanitarian and border security
crisis" for the cutback. The reduced processing will have only a limited effect on



cross-border traffic in the area; the Nogales Sunday service typically runs for four
hours and processes between 100 and 150 commercial trucks, according to a CBP
official.

DEMOCRATS IN UPROAR OVER CENTRAL AMERICAN AID CUTS:
"Democratic lawmakers and other supporters of foreign aid to Central America
fumed over the weekend following President Donald Trump's announcement that
he will cut hundreds of millions in assistance to El Salvador, Guatemala and
Honduras," POLITICO'S Ted Hesson reports. Trump's Friday announcement that
"I've ended payments to Guatemala, to Honduras, and to El Salvador" was backed
up by the State Department, which "informed several congressional offices Friday
that $450 million in uncommitted funds from a March 2018 spending bill will be
redirected to other initiatives and that the department will review already-
committed funds from fiscal years 2017 and 2018 to determine whether they can be
rerouted to other projects."

But whether all the cuts can be made remains an open question. "A
reprogramming request could be held up by lawmakers who oppose the move, for
example. Additionally, the administration could face legal challenges if it revokes
funds that were already contracted. And backers of the aid may argue that
withholding it amounts to illegal presidential impoundment of congressionally-
appropriated funds." More here.

UNDOCUMENTED AND WORKING ... AT CBP?: At least four undocumented
people have been employed by Customs and Border Protection in recent years,
according to court documents reviewed by the New York Times' Manny Fernandez.

The four undocumented immigrants — who were border patrol agents or
customs officers at ports of entry — worked for the agency during the
administrations of George W. Bush, Barack Obama, and Donald Trump. All four of
the workers were prosecuted separately in federal court when authorities realized
they had falsified papers. More here.

We've Launched the New POLITICO Pro: The POLITICO Pro platform has
been enhanced to give users a more intuitive, smart, and data-driven
experience that delivers personalized content, recommendations and intel
tailored to the information you need, when you need it. Experience the new
Pro.



ON TAP THIS WEEK

Today:

— Eight Democratic presidential candidates will speak at the progressive We the
People summit in Washington hosted by SEIU, CWA and others. The candidates
are Corey Booker, Julián Castro, Amy Klobuchar, Beto O'Rourke, Bernie Sanders,
Elizabeth Warren, Jay Inslee and Kirsten Gillibrand. Watch a livestream here.

— Labor Secretary Alexander Acosta, along with Deputy Labor Secretary Pat
Pizzella and Sen. Bill Cassidy (R-La.), will discuss ex-convicts rejoining the
workforce. The event takes place at the Labor Department headquarters from 10
a.m. to noon.

On Tuesday:

— The Ways and Means Committee will mark up a bipartisan retirement bill by
Richard Neal (D-Mass.) and ranking member Kevin Brady (R-Texas). The so-called
SECURE Act would give small businesses a $500 tax credit annually for setting up
retirement plans that automatically enroll their employees. Companies that convert
their existing programs to automatic enrollment could also qualify for the credit,
which would be on the books for three years. The hearing starts at 10 a.m. in Room
1100 of the Longworth building. More from POLITICO's Aaron Lorenzo here.

— The House Judiciary Committee will hold a hearing on the Equality Act, which
aims to prevent discrimination based on sex, sexual orientation or gender identity.
The hearing starts at 10 a.m. in Room 2141 of the Rayburn building.

— A House Homeland Security Committee panel will hold a hearing on
preventing terrorists from entering the U.S. The hearing starts at 10 a.m. in Room
310 of the Cannon building.

On Wednesday:

— Sen. Cassidy will speak at an American Enterprise Institute panel on paid
family leave. The Louisiana Republican is working on a bill with first daughter
Ivanka Trump with the hope of winning support from Republicans. The event
starts at 9 a.m. at AEI headquarters, 1789 Massachusetts Avenue, NW.



— Acosta will testify before a House appropriations panel on DOL's 2020 budget
request. Look for fireworks; it will be the first time Acosta appears before Congress
since a federal judge ruled that Acosta broke the law in his handling of the Jeffrey
Epstein sexual abuse case. The hearing starts at 2 p.m. in Room 2358-C RHOB.
Watch a live stream here.

IMMIGRATION

TRUMP'S DRIVER DETAINED BY ICE: President Donald Trump's former
chauffeur has been detained by ICE for eight months, the New York Times' Miriam
Jordan reports. The driver, Zoltan Tamas, was a green card holder from Romania
who worked as a senior security guard for the Trump National Golf Club in Jupiter,
Florida, where he regularly ferried Trump and his campaign staff to and from the
airport.

But in 2016, Tamas was arrested when he applied for citizenship after a
background check showed he had been convicted in his home country for
insurance fraud.

"For eight months, Mr. Tamas, 38, has been locked in a correctional facility six
hours' drive from his family as he fights a protracted legal battle to remain in the
United States," Jordan writes. "During that time, he has not once seen his wife, 11-
year-old son and 8-year-old daughter, who suffers from congenital heart disease."
More here.

O'ROURKE SHARPENS IMMIGRATION PITCH: Beto O'Rourke officially entered
the presidential race on Saturday, drawing a sharp contrast to Trump on
immigration. In a speech in his home town of El Paso, Texas, O'Rourke spoke of
the plight of migrants trying to reach the U.S.

"Let us remember that every single one of us, including those who are just three
or four blocks from here detained under the international bridge — behind chain-
link fence and barbed wire — they are our fellow human beings and deserve to be
treated like our fellow human beings," O'Rourke said. More from the New York
Times' Stephanie Saul here.

Related read: "Migrant Camp Under El Paso Bridge Has Been Cleared Out," from
the New York Times



COFFEE BREAK

— "Linda McMahon to leave Cabinet for Trump 2020 PAC," from POLITICO

— "Spring Brings Surge of Migrants, Stretching Border Facilities Far Beyond
Capacity," from the New York Times

— "Immigration lawyers struggle to navigate return-to-Mexico policy," from CNN

— "This lawmaker says a colleague 'mansplained' gender pay equity law to her on
the House floor," from the Washington Post

THAT'S ALL FOR MORNING SHIFT!
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With help from Ted Hesson and Rebecca Rainey.

Editor's Note: This edition of Morning Shift is published weekdays at 10
a.m. POLITICO Pro Employment & Immigration subscribers hold exclusive
early access to the newsletter each morning at 6 a.m. To learn more about
POLITICO Pro's comprehensive policy intelligence coverage, policy tools
and services, click here.

— The NLRB union says the agency's field staff has shrunk 17 percent
since the start of the Trump administration.

— Senior White House officials re-upped President Donald Trump's
threat to close the border.

— Democrats are in an uproar over Trump's plans to slash hundreds of
millions of dollars in aid to Honduras, El Salvador, and Guatemala.

APRIL FOOLS! It's Monday, April 1, and this is Morning Shift, your daily
tipsheet on labor and immigration news. Send tips, exclusives and
suggestions to rrainey@politico.com, thesson@politico.com,
ikullgren@politico.com, and tnoah@politico.com. Follow us on Twitter at
@RebeccaARainey, @tedhesson, @IanKullgren, and @TimothyNoah1.

DRIVING THE DAY

NLRB BLEEDS FIELD STAFF: The NLRB has lost 17 percent of its field staff
since the start of the Trump administration, according to an analysis that the
agency's union provided Morning Shift. In a letter to Sens. Roy Blunt (R-Mo.)
and Patty Murray (D-Wash.), the National Labor Relations Board Union said
that the number of field staff fell from 990 in February 2017 to 820 as of
March 1.

According to the union, the reductions began in early 2017 after acting
White House Chief of Staff Mick Mulvaney, then director of the Office of
Management and Budget, told agencies to cut staff. NLRB general counsel
Peter Robb, meanwhile, sought to tighten political appointees' control over
the agency by consolidating field offices. Most of the staff reductions have
occurred through attrition; last year, the NLRB offered buyouts.

The NLRBU says agency leadership is understating the number of unfair



labor practice filings streaming into field offices. In its budget request , the
agency told Congress that such filings were down 7-10 percent; actually, the
union says, they're up 2 percent. "Given that publicly available data on the
agency website shows an increase in unfair labor practice case filings so far
this year over last year," NLRBU President Burt Pearlstone said in a
statement to Morning Shift, "one would be hard-pressed to conceive of any
legitimate analysis that would yield such a precipitous drop." Union leaders
will press their case this week in meetings with Blunt and Murray's staffs, as
well as the staffs of Appropriations subcommittee chair Rosa DeLauro (D-
Conn.) and House Education and Labor Chairman Bobby Scott (D-Va.).

AT THE BORDER

CLOSING THE BORDER?: White House officials on Sunday re-upped
President Donald Trump's threats to close the border. Speaking on Sunday
talk shows, Acting Chief of Staff Mick Mulvaney said it would take
"something dramatic" to make Trump change his mind, and White House
Counselor Kellyanne Conway insisted the threat "certainly isn't a bluff."
Trump tweeted Friday that he will close the border if Mexico doesn't
"immediately stop ALL illegal immigration coming into the United States."

The White House's statements contradicted DHS Kirstjen Nielsen, who
said Friday that she had no active plans to shut down the border. "It's short,
at the moment, of the full closure of any port," Nielsen said, adding that
homeland security will "continue to operationally assess" the situation. "But I
think what the president is making clear is with these numbers if we have to
close ports to take care of all of the numbers who are coming, we will do
that." It's worth remembering that Trump's threats to close the border are
nothing new. According to Mother Jones, Trump has tweeted the threat no
fewer than seven times since October.

"The only thing Trump could do to 'shut down' the border," Vox's Dara Lind
points out, "would be to shut down the ports, stopping people and goods from
legally entering the US." That would be "an economic disaster. It would also
disrupt the lives of border communities that rely on the flow of people
between the US and Mexico — including the major cities of San Diego (and
Tijuana) and El Paso (and Ciudad Juarez). Approximately $1.5 billion worth
of commerce happens along the US-Mexico border every day. Nearly half a
million people cross the border legally every day through Texas ports alone."



And anyway, illegal immigration, Lind points out, doesn't occur at legal ports
of entry; it happens between them.

Customs and Border Protection decided to halt a Sunday screening
program for commercial trucks at a port of entry in Nogales, Ariz., after
personnel were assigned to assist Border Patrol agents. The agency outlined
the change in a bulletin Friday and blamed an "unprecedented humanitarian
and border security crisis" for the cutback. The reduced processing will have
only a limited effect on cross-border traffic in the area; the Nogales Sunday
service typically runs for four hours and processes between 100 and 150
commercial trucks, according to a CBP official.

DEMOCRATS IN UPROAR OVER CENTRAL AMERICAN AID CUTS:
"Democratic lawmakers and other supporters of foreign aid to Central
America fumed over the weekend following President Donald Trump's
announcement that he will cut hundreds of millions in assistance to El
Salvador, Guatemala and Honduras," POLITICO'S Ted Hesson reports.
Trump's Friday announcement that "I've ended payments to Guatemala, to
Honduras, and to El Salvador" was backed up by the State Department,
which "informed several congressional offices Friday that $450 million in
uncommitted funds from a March 2018 spending bill will be redirected to
other initiatives and that the department will review already-committed
funds from fiscal years 2017 and 2018 to determine whether they can be
rerouted to other projects."

But whether all the cuts can be made remains an open question. "A
reprogramming request could be held up by lawmakers who oppose the
move, for example. Additionally, the administration could face legal
challenges if it revokes funds that were already contracted. And backers of the
aid may argue that withholding it amounts to illegal presidential
impoundment of congressionally-appropriated funds." More here.

UNDOCUMENTED AND WORKING ... AT CBP?: At least four
undocumented people have been employed by Customs and Border
Protection in recent years, according to court documents reviewed by the
New York Times' Manny Fernandez.

The four undocumented immigrants — who were border patrol agents or
customs officers at ports of entry — worked for the agency during the



administrations of George W. Bush, Barack Obama, and Donald Trump. All
four of the workers were prosecuted separately in federal court when
authorities realized they had falsified papers. More here.
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ON TAP THIS WEEK

Today:

— Eight Democratic presidential candidates will speak at the progressive
We the People summit in Washington hosted by SEIU, CWA and others. The
candidates are Corey Booker, Julián Castro, Amy Klobuchar, Beto O'Rourke,
Bernie Sanders, Elizabeth Warren, Jay Inslee and Kirsten Gillibrand. Watch a
livestream here.

— Labor Secretary Alexander Acosta, along with Deputy Labor Secretary
Pat Pizzella and Sen. Bill Cassidy (R-La.), will discuss ex-convicts rejoining
the workforce. The event takes place at the Labor Department headquarters
from 10 a.m. to noon.

On Tuesday:

— The Ways and Means Committee will mark up a bipartisan retirement
bill by Richard Neal (D-Mass.) and ranking member Kevin Brady (R-Texas).
The so-called SECURE Act would give small businesses a $500 tax credit
annually for setting up retirement plans that automatically enroll their
employees. Companies that convert their existing programs to automatic
enrollment could also qualify for the credit, which would be on the books for
three years. The hearing starts at 10 a.m. in Room 1100 of the Longworth
building. More from POLITICO's Aaron Lorenzo here.

— The House Judiciary Committee will hold a hearing on the Equality Act,



which aims to prevent discrimination based on sex, sexual orientation or
gender identity. The hearing starts at 10 a.m. in Room 2141 of the Rayburn
building.

— A House Homeland Security Committee panel will hold a hearing on
preventing terrorists from entering the U.S. The hearing starts at 10 a.m. in
Room 310 of the Cannon building.

On Wednesday:

— Sen. Cassidy will speak at an American Enterprise Institute panel on
paid family leave. The Louisiana Republican is working on a bill with first
daughter Ivanka Trump with the hope of winning support from Republicans.
The event starts at 9 a.m. at AEI headquarters, 1789 Massachusetts Avenue,
NW.

— Acosta will testify before a House appropriations panel on DOL's 2020
budget request. Look for fireworks; it will be the first time Acosta appears
before Congress since a federal judge ruled that Acosta broke the law in his
handling of the Jeffrey Epstein sexual abuse case. The hearing starts at 2 p.m.
in Room 2358-C RHOB. Watch a live stream here.

IMMIGRATION

TRUMP'S DRIVER DETAINED BY ICE: President Donald Trump's former
chauffeur has been detained by ICE for eight months, the New York Times'
Miriam Jordan reports. The driver, Zoltan Tamas, was a green card holder
from Romania who worked as a senior security guard for the Trump National
Golf Club in Jupiter, Florida, where he regularly ferried Trump and his
campaign staff to and from the airport.

But in 2016, Tamas was arrested when he applied for citizenship after a
background check showed he had been convicted in his home country for
insurance fraud.

"For eight months, Mr. Tamas, 38, has been locked in a correctional facility
six hours' drive from his family as he fights a protracted legal battle to remain
in the United States," Jordan writes. "During that time, he has not once seen
his wife, 11-year-old son and 8-year-old daughter, who suffers from
congenital heart disease." More here.



O'ROURKE SHARPENS IMMIGRATION PITCH: Beto O'Rourke officially
entered the presidential race on Saturday, drawing a sharp contrast to Trump
on immigration. In a speech in his home town of El Paso, Texas, O'Rourke
spoke of the plight of migrants trying to reach the U.S.

"Let us remember that every single one of us, including those who are just
three or four blocks from here detained under the international bridge —
behind chain-link fence and barbed wire — they are our fellow human beings
and deserve to be treated like our fellow human beings," O'Rourke said. More
from the New York Times' Stephanie Saul here.

Related read: "Migrant Camp Under El Paso Bridge Has Been Cleared Out,"
from the New York Times

COFFEE BREAK

— "Linda McMahon to leave Cabinet for Trump 2020 PAC," from POLITICO

— "Spring Brings Surge of Migrants, Stretching Border Facilities Far Beyond
Capacity," from the New York Times

— "Immigration lawyers struggle to navigate return-to-Mexico policy," from
CNN

— "This lawmaker says a colleague 'mansplained' gender pay equity law to
her on the House floor," from the Washington Post

THAT'S ALL FOR MORNING SHIFT!
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Dear 2019 Warns – Render Labor and Employment Law Speakers:
 
Thank you for agreeing to speak at the upcoming University of Louisville Brandeis School of Law's

36th Annual Carl A. Warns, Jr. & Edwin R. Render Labor and Employment Law Institute. We anticipate
another successful year, thanks to all of you!
 
I have attached a preliminary schedule and information pertinent to you as a speaker. Please let me
know if you have any questions, and I hope to hear from you soon.
 
Thank you,
 
Tracie
______________________________________________________________________________________
Tracie L. Cole – Director, Law Resource Center & Events Coordinator, University of Louisville Brandeis School of Law
tracie.cole@louisville.edu / +1-502-852-1230 [Tel] / +1-502-852-7299 [Fax]
 
Visit our website:  www.louisville.edu/law
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Dear Equal Employment Opportunity Law Conference Registrants:
 
Please find attached the Agenda and Roster for the 2019 ABA National Conference on Equal
Employment Opportunity Law.
 
Papers and other meeting materials are available online at www.ambar.org/EEOpapers .
(NOTE: Paper copies will not be provided at the meeting.)
 
We look forward to seeing you in Coral Gables!
 
Christopher A. Meacham
Assistant Director
Section of Labor and Employment Law
American Bar Association
321 North Clark Street
Chicago, Illinois 60654
T: 312.988.5821
 
christopher.meacham@americanbar.org
www.americanbar.org
 







































National Conference on  
Equal Employment Opportunity Law 

April 3 – 6, 2019 
Coral Gables, Florida 

 
Schedule of Events 

 
Wednesday, April 3 

 
2:00 – 7:30 pm 
Registration   
Country Club Ballroom  
 
 
3:00 – 3:30 pm 
Welcome from Committee Co-Chairs  
Country Club Ballroom  
 
Kevin Brodar, SMART-TD Union, Cleveland, OH 
Anne B. Shaver, Lieff Cabraser Heimann & Bernstein, LLP, San Francisco, CA 
Grace E. Speights, Morgan Lewis & Bockius LLP, Washington, DC 
 
 
3:30 – 6:00 pm 
Gender Equality In Today’s #MeToo World 
Country Club Ballroom  
The Committee is pleased to present this insightful discussion focusing on gender 
equality in today’s #MeToo world. The first part of this program will take a historical look 
at the movement for gender equality, including a discussion of key events, important 
statutes passed (and not passed), and judicial interpretation of those statutes over the 
last 50 years. The panel will address how these historical and legal issues have 
culminated in where we are today, including women’s marches across the country, the 
ongoing push for pay parity, and the #MeToo and #TimesUp movements. The second 
part will discuss the factual events leading up to and constituting the #MeToo and 
#TimesUp movements, with a particular focus on the perspective of a journalist, 
including their techniques and experiences in investigating and reporting on these 
events and the barriers they have faced in publishing the stories. The panel’s legal 
experts also will discuss the movements’ impact on employers, including what it means 
for investigations of harassment claims, anti-harassment policies, and strategies for 
dealing with the media. The third part will examine the future, and discuss in particular 
the role that employment laws and lawyers play in helping define gender equality in a 
post- #MeToo world. 
 
 
 



Facilitators:  
Nancy L. Abell, Paul, Hastings, Janofsky & Walker LLP, Los Angeles, CA 
Kelly M. Dermody, Lieff Cabraser Heimann & Bernstein, LLP, San Francisco, CA 
Melissa S. Woods, Cohen, Weiss and Simon LLP, New York, NY 
 
Speakers:  
Hon. Victoria Lipnic, U.S. Equal Employment Opportunity Commission, Washington, DC 
Kathryn Abrams, University of California at Berkeley, Berkeley, CA 
Dahlia Lithwick, Newsweek and Slate, New York, NY  
Donald Livingston, U.S. Department of Justice, Washington, DC 
 
 
6:00 – 7:30 pm 
Welcome Reception 
Country Club Courtyard 
 
 
7:30 – 10:00 pm 
Optional Dine-Around 
Sign up to go out to dinner with other Conference participants. A great opportunity to 
get to know colleagues and new attendees.  
 
 

Thursday, April 4 
 

7:00 – 9:00 am 
Continental Breakfast 
Brickell Room  
 
 
7:00 – 8:55 am  
Management and Defense Lawyers Breakfast  
Danielson Gallery  
 
Hosts:  
Nathaniel M. Glasser, Epstein Becker & Green, P.C., Washington DC 
Anne-Marie V. Welch, Clark Hill, PLC, Birmingham, MI 
 
 
8:00 – 8:55 am  
Employee/Plaintiff Counsel (Union Counsel Also Welcome) 
Tuttle  
 
Host:  
Michael Levin-Gesundheit, Lieff Cabraser Heimann & Bernstein,LLP, San  Francisco, CA 
 
 
9:00 – 10:30 am 
Spouse/Guest Breakfast (Optional Ticketed Event) 
Deering  
 



9:00 – 10:30 am 
Government Plenary 
Country Club Ballroom  
Join top officials from the U.S. Equal Employment Opportunity Commission, U.S. 
Department of Labor and U.S. Department of Justice as they answer questions from 
seasoned plaintiff and defense lawyers on topical issues about government litigation, 
recent court decisions involving their agencies, strategic plans and task forces, and 
recent and expected agency guidance and Executive Orders. 
 
Facilitators:  
Eric D. Reicin, Morgan Franklin Consulting, LLC, McLean, VA 
Christine E. Webber, Cohen Milstein Sellers & Toll PLLC, Washington, DC 
 
Speakers:  
Hon Eric Dreiband, U.S. Department of Justice, Washington, DC 
Hon. Victoria Lipnic, U.S. Equal Employment Opportunity Commission, Washington, DC 
Hon. Kate O’Scannlain, U.S. Department of Labor, Washington, DC 
Hon. John Ring, National Labor Relations Board, Washington, DC  
Craig E. Leen, Office of Federal Contract Compliance Programs, Washington, DC  
 
 
10:30 – 10:45 am 
Break 
 
 
10:45 – 11:00 am 
Remarks from Section Leadership 
Country Club Ballroom 
 
J. Randall Coffey, Employer Council Liaison  
Kelly Dermody, Employee Council Liaison 
Richard Rosenblatt, Union & Employee Council Liaison  
Joseph E. Tilson, Section Chair 
 
 
11:00 am – 12:15 pm 
Resetting Corporate Culture 
Country Club Ballroom  
The recent wave of high profile allegations of harassment, discrimination and other 
misconduct directed not only at employees, but also members of the public, has both 
employers and society at large focused on the prevention of such misconduct. 
Employers and unions around the country are updating policies, revamping training, 
and taking remedial action in response to individual instances of bad behavior. But 
what role does culture play, and is a workplace cultural shift needed to truly bring about 
lasting change? If so, what can employers, unions and other institutions do to 
effectuate a change in their culture and in the broader society? This panel of experts 
will discuss and debate the role of culture in preventing harassment, bias and 
discriminatory conduct as well as best practices for bringing about lasting change. 
 
Moderator:  
Chai R. Feldblum, Morgan Lewis & Bockius LLP, Washington, DC 



Speakers:  
Kristopher Clemmons, Starbucks, Seattle, WA  
Rachel D. Godsil, Perception Institute, Newark, NJ 
Megan Cacace, Relman, Dane & Colfax PLLC, Washington, DC 
 
 
12:15 – 1:30 pm 
Diversity Luncheon 
Alhambra Ballroom 
Join us for a discussion on reducing bias in the legal profession with Judge Bernice 
Donald of the Sixth Circuit Court of Appeals 
 
Host:  
Angie C. Davis, Baker, Donelson, Bearman, Caldwell & Berkowitz, PC, Memphis, TN 
 
Speaker:  
Hon. Bernice Donald, U.S. Court of Appeals for the Sixth Circuit Court, Memphis, TN 
 
 
1:45 – 3:00 pm 
Track 1: OFCCP At the Crossroads (Again) 
Country Club Ballroom 
With new leadership now in place, how have things changed at OFCCP, and what 
remains the same? Have the themes of transparency and collaboration promised by 
OFCCP’s current leadership been implemented in its dealing with covered contractors? 
With Directive 307 (OFCCP’s former guidance on compensation) now rescinded and 
DIR 2018-05 in its place, has OFCCP’s approach to investigating compensation 
changed and what impact has it had on covered contractors? This panel of experts will 
explore the latest OFCCP policy updates, as well as any differences in approach to 
compliance evaluations, and other developing trends. 
 
Moderator:  
Robert O’Hara, Epstein Becker & Green, P.C., New York, NY  
 
Speakers:  
Beverley I. Dankowitz, U.S. Department of Labor, Washington,DC 
Barry Goldstein, Of Counsel, Goldstein, Borgen, Dardarian & Ho, Oakland, CA  
Consuela A. Pinto, Fortney & Scott, LLC, Washington, DC  
 
 
1:45 – 3:00 pm 
Track 2: Advanced Arbitration in a Post-Epic World 
Merrick Theater  
The Supreme Court recently held in Epic Systems Corp. v. Lewis that the Federal 
Arbitration Act permits arbitration agreements to contain class and collective action 
waivers, and that neither the FAA’s saving clause nor the National Labor Relations 
Act requires otherwise. This panel will discuss whether and how Epic changed the 
legal landscape, as well as significant recent decisions from the lower courts in the 
wake of Epic. It will explore considerations relating to employers implementing an 
arbitration agreement requiring individualized proceedings, whether to “force” 
employees to waive class and collective action rights, strategies for drafting and 



enforcing such agreements, and plaintiffs’ strategies for addressing class waivers 
and mandatory arbitration. The session will evaluate a number of remaining 
uncertainties, including changes at the state and local level, the costs and benefits 
of arbitrating a large number of claims, the issues and risks associated with 
potentially having to defend a number of actions on multiple fronts, and how the 
landscape differs where a union represents employees. 
 
Speakers:  
Deirdre A. Aaron, Outten & Golden LLP, New York, NY 
Richard F. Griffin, Jr., Bredhoff & Kaiser, PLLC, Washington, DC 
Andrew Scroggins, Seyfarth Shaw LLP, Chicago, IL  
 
 
3:00 – 3:15 pm 
Break 
 
 
3:15 – 4:30 pm 
Track 1: Artificial Intelligence, Algorithmic Management, Technology and Employment Law 
Country Club Ballroom  
Big Data, machine learning, algorithms and artificial intelligence are increasingly being 
incorporated into Human Resources tools used for sourcing, recruiting, hiring, and 
performance management. Companies also are using these tools to enhance 
employee experience, improve efficiencies, and increase transparency for managers. 
Yet while these tools promise to reduce the burdens on management and potentially 
improve results and mitigate bias, they also bring their own risks, particularly in the 
form of disparate impact from potentially incorporating discriminatory data and/or 
homophily effects into the underlying HR and management systems, as well as from 
machines that may “learn” the very biases they aim to reduce. To adequately assess 
the suitability of these high-tech tools, this panel will begin  by addressing how they 
work, and will then address their potential risks and rewards, as well as the legal and 
practical implications they pose. 
 
Moderator:  
Esther G. Lander, Akin Gump Strauss Hauer & Feld LLP, Washington, DC 
 
Speakers:  
Ruben Agote, Cuatrecasas, Barcelona, Spain 
Teresa Hutson, Microsoft, Seattle, WA 
 
 
3:15 – 4:30 pm 
Track 2: Age Discrimination – It Never Gets Old 
Merrick Theater  
Age discrimination and older workers look a lot different than they did 50 years ago, or 
even a decade ago. More women than men now file ADEA charges. The older 
workforce is more diverse and living longer, putting off retirement, and having second 
or third careers. Recent litigation has focused on employers who have launched 
targeted recruiting campaigns that critics charge discriminate in favor of younger 
workers, including the placement of recruitment ads on social media that show up only 
in the news feeds of younger employees. Other employers look upon older employees 



as a valuable resource, retaining and attracting such employees, and successfully 
redesigning their workplaces to accommodate a multi-generational workforce. Plaintiff 
and union lawyers continue to struggle with defeating the argument that employing 
younger, less experienced workers is simply a legitimate way to save money. This 
advanced-level panel will look at these and other current issues. 
 
Moderator:  
Barbara J. D’Aquila, Norton Rose Fulbright LLP, Minneapolis, MN 
 
Speakers:  
Ivelisse J. Berio LeBeau, Sugarman & Susskind, PA, Coral Gables, FL 
Cathy Ventrell-Monsees, Equal Employment Opportunity Commission, Washington, DC 
Carolyn Wheeler, Katz, Marshall & Banks, LLP, Washington, DC 
 
 
4:45 – 6:00 p.m. 
Suds and Substance: Successful Settlement Negotiations & Mediations 
Country Club Ballroom 
After a long day stuffing our brains with case sites, data and trial preparation, it’ll be 
time to kick back and engage in a friendly “Family Feud” contest of sorts as we share 
and broaden our knowledge about the art, craft and comedy of negotiating and 
mediating settlements.  You won’t want to miss this interactive happy hour where our 
master mediator and his co-hosts will invite others to share and learn what goes into 
successful settlement negotiations and mediations. 
 
Facilitators:  
Eric L. Barnum, Baker & Hostetler LLP, Atlanta, GA  
Marianne G. Robbins, The Previant Law Firm, Milwaukee, WI 
Melissa L. Stewart, Outten & Golden LLP, New York, NY  
 
Speaker:  
Michael L. Russell, Russell Dispute Resolution PLLC, Nashville, TN  
 
 
3:15 – 4:30 pm 
Networking Reception  
Southwest Terrace  
 
 
3:15 – 4:30 pm 
Conference Dinner   
Alhambra Ballroom   

 
 
 

Friday, April 5 
 
7:00 – 9:00 am 
Continental Breakfast  
Danielson Gallery 
 



7:00 – 8:00 am  
International Breakfast (All Attendees Welcome) 
Tuttle  
 
Host:  
Danny J. Kaufer, Borden Ladner Gervais LLP, Montréal, QC 
 
 
7:00 – 8:00 am  
Union & Employee 
Brickell  
 
Host:   
Kevin Brodar, SMART-TD Union, Cleveland, OH 
 
 
7:00 – 9:00 am  
In-House Counsel 
Deering  
 
 
8:15 – 9:30 am 
Motions in Limine: A Trial Practice Demonstration 
Country Club Ballroom  
Motions in limine provide critical gateways for trial, and especially now, in the wake of 
the #MeToo movement. While #MeToo exploded with a dizzying speed last fall, the 
phrase has long held legal significance in civil litigation of discrimination and 
harassment claims. Because many claimants rely on circumstantial evidence, they 
seek to bring in “me too” evidence of other instances of discrimination or harassment 
by the alleged harasser or same employer in support of their claims. Whether such 
evidence is admissible depends on many factors, which may vary from court to court. 
Join us as we watch two experienced practitioners argue a motion in limine over “me 
too” evidence, and the judge who will make the reasoned ruling. 
 
Moderator:  
Richard Rosenblatt, Rosenblatt & Gotsch, PLLC, Greenwood Village, CO 
 
Speakers:  
Hon. Mary S. Scriven, U.S. District Court for the Middle District of Florida, Tampa, FL 
Jon W. Green, Green Savits, LLC, Florham Park, NJ 
Andrew S. Rosenman, Mayer Brown, LLP, Chicago, IL 
 
 
 
9:45 – 11:00 am 
EEO Year In Review: The Top Cases of 2018-2019 
Country Club Ballroom  
Which were the most important and impactful EEO cases over the past year, and how 
will they shape employment law going forward? Which cases on the horizon warrant 
our attention, and how are they likely to be decided? Join two extremely knowledgeable 
lawyers (one from the plaintiff bar and one from the 



defense) as they provide their perspectives on the year’s key EEO cases nationwide 
that have (or should have) attracted our attention. 
 
Moderator:  
Katherine “Alex” Roe, Communication Workers of America, Washington, DC 
 
Speakers: 
J. Randall Coffey, Fisher Phillips, LLP, Kansas City, Missouri 
Michael C. Subit, Frank, Freed, Subit & Thomas, LLP, Seattle Washington 
 
 
11:15 am – 12:45 pm 
Track 1: Pay Equity Here and Abroad 
Country Club Ballroom  
The patchwork of state equal pay laws and international pay transparency 
requirements continues to grow, not only creating new compliance and legal 
obligations, but also increasing the pressure for employers to ensure internal   pay 
equity and address or explain existing pay gaps. On the international front, the UK, 
Germany and Iceland are leading the way with new laws and regulations 
impacting multi-national companies, while states such as California, Massachusetts 
and New Jersey continue further complicate the equal pay landscape within the U.S. 
This panel will address the latest state and international developments, with a particular 
focus on policy issues, such as whether Congress should amend the Equal Pay Act to 
create a federal statute that preempts state and local pay laws; whether the EEOC 
should defer pay charges to state agencies that have effective processes and more 
expansive pay legislation; and whether there should be 
a safe harbor for companies that voluntarily conduct pay audits or make pay equity 
disclosures. 
 
Moderator:  
Erin M. Connell, Orrick, Herrington & Sutcliffe LLP, San Francisco, CA 
 

 
Speakers:  
Jennifer L. Liu, The Liu Law Firm, P.C., Menlo Park, CA 
Heidi B Retzlaff, GE Healthcare, Milwaukee, WI  
Yona Rozen, AFL-CIO, Washington, DC  
 
 
11:15 am – 12:45 pm 
Track 2: The Immigrant Workforce Under Trump: Changes Impacting Foreign Workers and Those 
Who Employ Them 
Merrick Theater  
Recent developments, from the shift in focus by U.S. Department of Justice’s 
Immigration and Employee Rights Section away from protecting immigrant workers to 
instead protecting American workers, the changes to employment authorizations and 
visas for spouses, students and professionals, increased 
I-9 audits and employer worksite inspections by Immigration and Customs 
Enforcement, dangers of travel for foreign workers, and delays in processing and 
procedures, are having a radical impact on getting and retaining workers. Join us for a 
discussion focusing on the latest in immigration issues in the workplace. 
 



Speakers: 
Hon. Charlotte Burrows, Equal Employment Opportunity Commission, Washington, DC 
Sean G. Hanagan, Jackson Lewis P.C., White Plains, NY 
Paul Chavez, Southern Poverty Law Center Immigrant Rights Project, San Francisco, CA 
Marley Weiss, University of Maryland, Baltimore, MD 
 
 
12:45 – 2:15 pm 
Lunch on your own 
 
 
2:15 – 3:30 pm 
Track 1: Precarious Workers: Will the U.S. Follow Europe’s Lead? 
Country Club Ballroom  
While the United States has seen little change in the working conditions of the 
precarious worker, many Americans would be surprised to learn how the Fight for 
Fifteen has become a rallying cry around the world. Different jurisdictions have raised 
minimum wages to the $15 range and passed legislation protecting agency workers 
from being paid less than regular hourly paid employees. The United Kingdom and 
Germany also have passed pay transparency legislation to protect against pay 
inequities, between not only males and females within the same jobs, but also between 
given categories of jobs. These are not just isolated amendments. While much of this 
has been achieved by national legislation in foreign jurisdictions, the U.S. has achieved 
some gains on the state and local level through statute or ordinance. In addition, these 
categories of employees and workers alike have forced trade unions to shed their 
traditional areas of comfort and play a different role for these types of workers. 
Agreements akin to decrees which exist  in France and the province of Quebec have 
been reached with companies in the cleaning and ride sharing industries, to name but 
two, in the U.S., Canada and Denmark. Our panel of experts will examine why foreign 
jurisdictions have taken the lead in this area and, at the same time, focus on the laws 
passed and new relationships forged by trade unions in both the United States and the 
European Union to afford these workers rights and protections. 
 
Moderator:  
Danny J. Kaufer, Bordon Lardner Gervais, Montréal, QC 
 
Speakers:  
Shaylyn Cochran, Cohen Milstein Sellers & Toll PLLC, Washington, DC 
Russell Rochford, Matheson, Dublin, Ireland 
Stephen B. Moldof, Cohen, Weiss and Simon LLP, New York, NY 
  



2:15 – 3:30 pm 
Track 2:  Advanced   EEO   Class   Actions and Pattern or Practice Claims 
Merrick Theater  
Both plaintiffs and government agencies continue to bring a broad range of EEO class 
actions and pattern or practice claims, with recent class certification decisions across 
the country offering new impetus to both plaintiff and defense counsel. This panel will 
address the myriad of complex issues posed in these decisions, including potential 
conflicts in classes that combine non-managers and managers; the extent to which 
Rule 23 commonality requirements overlap with  the substantive requirements of 
pattern or practice claims; whether an employer’s practice involving individual 
managers’ discretion defeats class and pattern or practice claims; differences between 
pay and promotions claims; and the role of statistical regressions in class-wide cases 
involving employees in different positions and/or locations. 
 
Speakers:  
Jessica R. Perry, Orrick, Herrington & Sutcliffe LLP, Menlo Park, CA 
Anne B. Shaver, Lieff Cabraser Heimann & Bernstein, LLP, San Francisco, CA 
 
 
3:30 – 3:45 pm 
Break 
 
 
3:45 – 5:00 pm 
Employment Trainings: What Works, What Doesn’t, And At What Risk? 
Country Club Ballroom  
Sexual harassment, implicit bias, and diversity and inclusion trainings have been 
making headlines, ranging from Starbucks closing their stores to conduct mandatory in-
person bias training, to recent recommendations by the U.S. EEOC, to studies showing 
that some sexual harassment, implicit bias, and mandatory diversity trainings are 
ineffective, and in some cases can actually perpetuate the 
biases they seek to address. This panel will explore the research on which trainings 
have failed, and which have lead to return on investment – and how to measure 
those returns. We’ll also hear from panelists on the trainings they have conducted 
and developed, what has and has not worked, and how we can move from “ticking the 
box” to providing trainings with measured impact. 
 
Moderator:  
Julie Richard Spencer, Robein, Urann, Spencer, Picard & Cangemi, APLC, Metairie, LA 
 
Speakers:  
Nicole Groves, Facebook, Menlo Park, CA 
Rae T. Vann, N. T. Lakis, Washington, DC 
 
 
5:15 – 6:00 pm 
Committee Feedback Meeting 
Country Club Ballroom  
 
 
 



6:30 – 7:30 pm 
Networking Reception Honoring Conference Speakers, EDL Editors and Chapter Monitors, 
Followed by Dinner on Your Own 
 
 

Saturday, April 6 
 
7:30 – 8:30 am 
Continental Breakfast 
Danielson Gallery 
 
8:30 – 9:45 am 
Advanced Accommodations in the Modern Workplace 
Country Club Ballroom  
As technology advances, the needs of companies and employees change as well. This 
panel will look at the advances of adaptive technology at work and answer the burning 
questions of today. Must companies accommodate medical marijuana use under state 
law? Do all service animals qualify as emotional support animals? Does the ADA make 
having a company website more trouble than it’s worth? 
What if the workplace goes viral for the wrong reasons? In this hour, our panel will 
discuss how the modern workplace continues to be shaped by technology and quickly 
changing laws. 
  
Moderator:  
Kevin Brodar, SMART-TD Union, North Olmstead, OH 
   
Speakers:  
Julia Campins, Campins Bencham-Baker, PC, Lafayette, CA 
Michelle P. Crockett, Miller, Canfield, Paddock and Stone, PLC, Detroit, MI 
 
 
10:00 – 11:15 am 
The Unraveling of the Regulatory State 
Country Club Ballroom 
Regulatory reform and changes to address the ever-expanding regulatory state have 
been a top priority for the Trump Administration.   These regulatory roll- back efforts are 
taking place across the government, including executive orders requiring federal 
agencies to repeal two regulations for each new regulation issued, as well as to 
determine whether any rules and regulations are outdated and no longer apply, and 
whether the burdens the agencies are imposing outweigh the benefits. Within this 
climate, OFCCP has issued no new regulations, and EEOC’s attempts to publish 
guidance on workplace harassment have been pending with the Office of Management 
and Budget and not authorized for publication. These regulatory reform efforts also are 
reflected in sub-regulatory guidance and litigation positions, including amicus briefs 
filed by the U.S. Department of Justice supporting a baker’s religious rights to not 
provide a cake for a gay couple’s wedding, and challenging Harvard University’s 
affirmative action student admission programs – both illustrating roll-backs of the 
Obama Administration’s positions. This panel of experts will discuss these 
developments and their impact, as well as what the future holds for workplace 
discrimination standards and EEO enforcement as the regulatory changes continue. 
 

 



Moderator:  
David S. Fortney, Fortney & Scott LLC, Washington, DC 
 
 

 

Speakers:  
Terri Guttman Valdez, Terri Guttman Valdez LLC, Coral Gables, FL 
Jenny R. Yang, Open Society Foundations, Washington, DC 
 
 
11:30 am – 12:30 pm 
Front Page News: Ethical Challenges of High Profile Cases 
Country Club Ballroom  
The ethical challenges of litigating high-profile employment cases are more complex 
than ever, particularly in today’s climate, with the #MeToo movement and issues of 
gender equality and pay equity constantly in the spotlight. The ethics of when and how 
to use a public relations firm, the appropriate role of the press in ongoing litigation, what 
lawyers can say publicly – including on social media – about their cases, and whether 
the standards differ for employees and employers present complicated questions 
without easy answers. Join our panel of experts as they discuss and debate these 
timely ethical dilemmas of litigating cases in the media. 
 
Speakers:  
Lisa J. Banks, Katz. Marshall & Banks LLP, Washington, DC 
Melinda S. Riechert, Morgan Lewis & Bockius LLP, Palo Alto, CA 
 

 
 

View Program Materials at 
www.ambar.org/EEOpapers 
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Dear Equal Employment Opportunity Law Conference Registrants:
 
Please find attached the Agenda and Roster for the 2019 ABA National Conference on Equal
Employment Opportunity Law.
 
Papers and other meeting materials are available online at www.ambar.org/EEOpapers .
(NOTE: Paper copies will not be provided at the meeting.)
 
We look forward to seeing you in Coral Gables!
 
Christopher A. Meacham
Assistant Director
Section of Labor and Employment Law
American Bar Association
321 North Clark Street
Chicago, Illinois 60654
T: 312.988.5821
 
christopher.meacham@americanbar.org
www.americanbar.org
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Louisville, KY 40292    P: 502-852-1230    F: 502-852-7299   
 

 
Law School 

http://louisville.edu/law 

 
 
April 1, 2019 
 
 
Dear Warns - Render Speaker: 
 
Thank you for agreeing to speak at the University Of Louisville Brandeis School Of Law’s 36th Annual Carl A. Warns and 
Edwin R. Render Labor and Employment Law Institute, June 27 – 28, 2019. I write to provide information about travel 
and lodging arrangements and request information from you. 
 
Travel and Lodging 
 
The hotel where the conference is being held: 
 
Seelbach Hilton Louisville Hotel 
500 South Fourth Street 
Louisville, Kentucky, 40202 
 
The School of Law must make hotel/airline arrangements on your behalf. Please contact Kristina Arnold at your earliest 
convenience, kristina.arnold@louisville.edu, 502-852-1669. If you have other travel related expenses, please be sure to 
save and submit receipts to us after the event. 

 
Speaker Bios and Materials 
 
Please complete and submit the following items by May 27, 2019:   

 A one-page biography. 
 

 Course materials, which must be provided to conference attendees to qualify for CLE credit. Course materials can 
include a detailed outline of your presentation, a reprint of an article addressing the topic of your presentation, 
PowerPoint’s that link to more extensive information available online, or other similar materials. 

 
 Audiovisual Services Questionnaire for Guest Speakers at http://louisville.edu/law/it/av-services-for-guests 

Please complete and submit the Audiovisual Services Questionnaire by Monday, May 27, 2019. 
 

 Review the nine Speaker Requirements (scroll to next page). 
 
Please remember to hold the evening of Thursday, June 27th for the speakers’ dinner.  More information will be 
forthcoming.  We look forward to seeing you in June. 
 
Sincerely, 

 
 
Ariana Levinson 
Co-Chair, Warns - Render Institute Planning Committee 



August 30, 2019 

SPEAKER REQUIREMENTS 
 
 
1.) Relax and enjoy the opportunity to speak to a room full of knowledgeable colleagues! Your audience will be 

practicing labor and employment lawyers, with a smattering of HR and union officers. A joke, a funny story, an 
anecdote, or a personal aside often distinguishes the memorable presentation from a straightforward 
exposition on the law. 

 
2.) Check in with the registration table 30 minutes in advance of your presentation. It is imperative that the 

Institute administrators know that all speakers are in place to coordinate any audio visual needs and avoid last 
minute confusion. This applies equally to local speakers. 

 
3.) Presenters are given a three minute introduction by a member of the local bar, who also serves as timekeeper 

and moderator for the presentation. Being on site early allows the speaker and moderator to meet, 
contributing to a more personalized introduction. File your bio by the deadline so it can be forwarded to your 
moderator. 

 
4.) The Warns Institute prides itself on presenting a full program of distinguished speakers and panelists, assuring 

that each has the opportunity which was promised. Sessions start and end on time. Design and practice your 
presentation so it can be completed within the time allotted. The moderator, who will be seated at the 
podium, will give a 5 minute alert and is then charged with closing the presentation, respectfully, on schedule.  
The next speaker and moderator will be at the foot of the stage for a seamless transition. 

 
5.) Time for questions is strongly encouraged. Your moderator will ask if you want to reserve time. If so, your 

presentation time should be altered accordingly, and you will get the 5 minute warning prior to the beginning 
of Q&A. If you would like to provide a question, the Institute administrators can insure that an audience 
member leads with your planted question.  Additionally, moderators are encouraged to prepare a question to 
stimulate discussion. 

 
6.) An interactive approach is also welcome.  You can choose to take questions throughout and should feel free to 

pose questions to the audience (plan for a back-up to answer your own questions if the audience is shy).  If you 
are interested in using an automated response system, the Institute administrators can work with you to see if 
this is feasible.  This system enables the audience to respond to questions by pressing a number on their 
phone.  Questions can be Y/N, T/F or Multiple Choice.    

 
7.) If your presentation takes a multistate perspective, customize to include Kentucky’s perspective on those same 

issues. 
 
8.) Materials will be available to attendees online. Visual presentation of quotes, charts or other graphics will be 

most effective without reference to the written materials. 
 

9.) If you use visuals, such as PowerPoint, try the following to enhance your presentation.  1)  Use a black on white 
or white on black format for ease of viewing.  Avoid red and green which are difficult for the color blind. 2) For 
text, use short phrases rather than full sentences.   3) When using quotations or excerpts, place them in large 
font and provide time for the audience to read them.  4)  Vary the format of the slides and integrate visuals 
other than simply text. 
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I can’t tell if you got this, but it looks like they want to make airline reservations. 
 

From: Cole,Tracie L. <tracie.cole@louisville.edu> 
Sent: Monday, April 1, 2019 12:06 PM
To: Cole,Tracie L. <tracie.cole@louisville.edu>
Subject: 36th Annual Carl A. Warns, Jr. & Edwin R. Render Labor and Employment Law Institute -
SPEAKER INFORMATION
Importance: High
 
Dear 2019 Warns – Render Labor and Employment Law Speakers:
 
Thank you for agreeing to speak at the upcoming University of Louisville Brandeis School of Law's

36th Annual Carl A. Warns, Jr. & Edwin R. Render Labor and Employment Law Institute. We anticipate
another successful year, thanks to all of you!
 
I have attached a preliminary schedule and information pertinent to you as a speaker. Please let me
know if you have any questions, and I hope to hear from you soon.
 
Thank you,
 
Tracie
______________________________________________________________________________________
Tracie L. Cole – Director, Law Resource Center & Events Coordinator, University of Louisville Brandeis School of Law
tracie.cole@louisville.edu / +1-502-852-1230 [Tel] / +1-502-852-7299 [Fax]
 
Visit our website:  www.louisville.edu/law
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TOP NEWS

DOL Joint Employer Push Has Worker Advocates Up In Arms
The U.S. Department of Labor on Monday proposed a four-part test for
determining when businesses jointly employ workers under the Fair Labor
Standards Act, winning plaudits from the management bar but drawing
criticism from plaintiffs lawyers who said the agency ignored court precedent
that took an expansive view of joint employment.  
Read full article »

High Court Turns Away 4 Employment Cases
The U.S. Supreme Court turned away four employment appeals Monday,
including petitions challenging a National Labor Relations Board ruling letting
off-duty workers picket near a hospital entrance and an en banc Ninth Circuit
ruling letting a Washington flight attendant press her fight to use vacation
time to take care of her sick child.
Read full article »

3rd Circ. Says Outdated ADA Reading Can't Spur New Trial
A Delaware nonprofit can't get a new trial over an ex-employee's claim that it
refused to accommodate her dyslexia, even though she had originally won
based on the parties' outdated interpretation of the Americans with
Disabilities Act, the Third Circuit ruled Monday.
Read full article »

Pryor Cashman Can't Dodge Ex-Associate's Age Bias Suit
A New York federal judge has refused to let Pryor Cashman LLP escape a
former associate's age discrimination suit, saying a jury should decide
whether he was wrongly sacked after 18 years or let go because of poor
performance. 
Read full article »

McDermott Latest Firm To Ditch Mandatory Arbitration Policy
McDermott Will & Emery is the latest BigLaw firm to drop mandatory
arbitration agreements for all employees, a reform that has gained increasing
support across the legal industry in the wake of the #MeToo movement.
Read full article »

Ex-Liberty Exec Wins Back $1.27M Benefits Package
A New York federal judge on Sunday ripped Liberty Mutual for its "deception"
and "lack of candor" in retroactively canning a longtime executive months
after he resigned to join a competitor, ordering the insurer to pay him the
$1.27 million in benefits the postdated firing cost him.
Read full article »

DISCRIMINATION

Analysis
HUD Charge Could Force Facebook To Rein In Algorithms
Attorneys who recently pushed Facebook to overhaul its advertising platform

Law360 Pro Say Podcast

Listen to our new podcast here

New Cases

Discrimination (26)
ERISA (33)
Labor (39)

LAW FIRMS
Altshuler Berzon LLP
Arnold & Porter
Berger Montague
Bredhoff & Kaiser
Carothers DiSante
Cohen Milstein
Cole Schotz
Consovoy McCarthy
Cravath Swaine
DLA Piper
Dorsey & Whitney
Fisher Phillips
Fuqua Willard
Gombos Leyton
Kerr & Wagstaffe
Kirkland & Ellis
Littler Mendelson
Mayer Brown
McDermott Will
Miller Canfield
Morgan Lewis
Munger Tolles
Offit Kurman
Ogletree Deakins



say claims leveled by the U.S. Department of Housing and Urban
Development last week could force the social media giant to take action on a
deep-rooted obstacle to combating ad discrimination online: inherent bias in
machine learning.
Read full article »

WAGE & HOUR

$7.5M Comcast Wage Deal Falls Short, Judge Says
A California federal judge on Monday rejected a proposed $7.5 million deal
that would have resolved claims that Comcast and a nationwide cable
installation contractor shorted 4,500 technicians’ overtime pay, saying the
deal needs better assurances that the violations won't happen again.
Read full article »

LABOR

6th Circ. Urged To Revive Fiat Chrysler, Union Collusion Suit
Auto workers told the Sixth Circuit on Friday that they have the right to
privately sue Fiat Chrysler and the United Automobile Workers for allegedly
colluding to sacrifice workers' interests during collective bargaining, and that
going through the union's grievance process would be useless.
Read full article »

NLRB Defends Mexichem Unit's Plant Closure At DC Circ.
The National Labor Relations Board has urged the D.C. Circuit to reject a
United Steelworkers' challenge to the board's finding that a Mexichem
subsidiary closed a Kentucky plant because of business pressures, not to
punish a union representing workers there.
Read full article »

WHISTLEBLOWER

DOJ's Novartis Kickback Case Cleared For Trial
The U.S. Department of Justice has adequately described a “companywide
kickback scheme” at Novartis Pharmaceuticals Corp. to pump up
prescriptions, a New York federal judge said in a ruling released Monday that
allows the enormous False Claims Act case to continue toward trial.
Read full article »

Justices Won't Review 9th Circ. Toss Of Honeywell FCA Suit
The U.S. Supreme Court declined Monday to review a Ninth Circuit ruling
that affirmed the tossing of a $45 million False Claims Act suit from a U.S.
Army engineer and other whistleblowers alleging Honeywell falsified energy
savings estimates to win a contract.
Read full article »

High Court Again Refuses To Revisit FCA Materiality
The U.S. Supreme Court on Monday turned down a California art school’s
request to clarify requirements for demonstrating materiality in False Claims
Act cases, as originally set out in its landmark Escobar ruling, the latest in a
series of similar rejected petitions.
Read full article »

PEOPLE

Fisher Phillips Picks Up Employment Pro From Seeley Savidge
Fisher Phillips has added a versatile labor and employment attorney from
Seeley Savidge Ebert & Gourash Co. LPA as a partner in its Cleveland
office.
Read full article »
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surveys is currently May 31, and employers have questioned whether the
agency will be able to collect the pay data before that date.

State Actions: At the state and local level, some 13 states and 13 cities
have passed legislation to address pay disparity by limiting inquiries into
workers’ pay history.

WHAT ELSE WE’RE WATCHING

Bike-Share Unions: Employees who service San Francisco’s Ford GoBike
system voted to join a growing list of unionized bike-share workers. Read
about this and more in our weekly roundup of union news, “Unions at
Work.”

Equality Act: The House Judiciary Committee today takes up the Equality
Act, legislation that would ban sexual orientation and gender identity bias
on the job and in public accommodations. Co-sponsored by 237 Democrats
and 3 Republicans, the bill is a key part of the Democrats economic policy
agenda this Congress.

New NAFTA: A proposed trilateral trade agreement between the U.S.,
Mexico, and Canada is set to fail in Congress if the Trump administration
pushes a vote in the next few months, the president of the AFL-CIO said.
Andrew Wallender has the story.

DOJ Withdrawal: Jessie Liu’s withdrawal from the running to be the DOJ’s
No. 3 after she was criticized over her past role with the National
Association of Women Lawyers could have a chilling effect on women and
minority lawyers joining identity-based groups.

Mouse Problem: Environmental tests obtained by Bloomberg Law
indicated elevated levels of mouse allergens at the Labor Department’s
Frances Perkins building in Washington, Jaclyn Diaz reports today.

Vocational Experts: The U.S. Supreme Court refused to adopt a
categorical rule that would have allowed courts to second-guess Social
Security vocational experts, Kimberly Strawbridge Robinson reports.

DAILY RUNDOWN



Top Stories

Agency Waited Too Long to Contest Worker’s Bias Theory
A Delaware community action agency must pay a former employee $22,501 for
disability discrimination even though she prevailed on an outdated legal theory,
the Third Circuit ruled.

County Employee Demoted for Testifying Loses Free Speech Case
The First Amendment rights of a county employee weren’t violated when he
was demoted for testifying as a character witness on behalf of his sister-in-law
in a child custody dispute with another county employee, the Tenth Circuit
ruled.

AT&T Worker Gets Trial by Pointing to Second FMLA Leave Policy
A jury must decide whether a sales consultant at an AT&T store in Kentucky
gave the company timely notice of her use of job-protected medical leave, a
federal judge ruled.

Discrimination

Pryor Cashman Must Face Trial on Older Lawyer’s Bias Claims
A trusts and estates attorney may be able to show Pryor Cashman LLP fired
him at age 61 because it wanted younger associates it could groom to be
partners, a federal judge ruled.

Apple, Airbnb, Other Employers Take California Pay Equity Pledge
Apple Inc. and Salesforce.com are among 13 companies pledging to review
pay, hiring, and promotion practices to identify potential bias and close the
wage gap in California.

Wage & Hour

JFK Workers’ $2.5M Wage Settlement Hits Road Block
A federal judge in New York declined to sign off on a proposed settlement
between Allied Universal Security Services and a set of security guards and
supervisors at John F. Kennedy International Airport, saying the parties hadn’t
filed necessary information with the court.

Panera Settles Class Action Wage Lawsuit for $2 Million
Panera Bread Co.'s $1.99 million settlement of a class action employment case
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Labor Department to Limit Franchiser, Staffing Wage Liability
BloombergLaw - Daily Labor Report   02 Apr 2019 07 06
By Patricio Chile The Labor Department yesterday proposed a new regulation to limit “joint employer” liability for franchisers and businesses that
use workers provided by staffing firms. • Proposed Test: The DOL says a proposed four-factor test for...

 
Unions at Work: San Francisco Bike-Share Workers Unionize
BloombergLaw - Labor Relations News   02 Apr 2019 06:07
By Louis C. LaBrecque Keep up-to-date with a roundup every Tuesday of union initiatives, bargaining developments, leadership changes, and
other labor news. Bike-Share Workers Unionize Employees who service San Francisco’s Ford GoBike system voted to join...

 
D.C. Circuit Weighs In On NLRB Test For Adjunct Faculty Unionization
Mondaq Business Briefing   02 Apr 2019 04:08
Colleges and universities should take note of the Court of Appeals for the D.C. Circuit's recent decision in University of Southern California v.
National Labor Relations Board , Case No. 17-1149 (D.C. Cir. Mar. 12, 2019 ) addressing whether non-tenure...

 
NLRB Judge: Requiring Confidential Arbitration is an Unfair Labor Practice
National Law Review   01 Apr 2019 15:01
Article By While the U.S. Supreme Court’s recent decisions have generally supported he enforceability of employment-related arbitration
agreements, mandatory employment arbitration remains under fire in other contexts. The latest example came on March...

 
Blog Post: High Court Turns Away 4 Employment Cases
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   01 Apr 2019 13:47
The U.S. Supreme Court turned away four employment appeals Monday, including pe itions challenging a National Labor Rela ions Board ruling
letting off-duty workers picket near a hospital entrance and an en banc Ninth Circuit ruling letting a Washington...

 
Blog Post: NLRB Defends Mexichem Unit's Plant Closure At DC Circ.
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   01 Apr 2019 13:41
The National Labor Relations Board has urged the D.C. Circuit to reject a United Steelworkers' challenge to he board's finding that a Mexichem
subsidiary closed a Kentucky plant because of business pressures, not to punish a union representing ...read...

 
U.S. Labor Department Moves to Ease Companies' Liability for Franchisee Wage Violations
New York Times, The (New York, NY)   01 Apr 2019 12:56
(Reuters) - The U.S. Department of Labor on Monday issued a proposal that would make it more difficult to prove companies are liable for the
wage law violations of their contractors or franchisees, a top priority for business groups. If adopted, the rule...

 
Off-Duty Picketing at Hospital Won’t Get High Court Look (1)
BloombergLaw - Daily Labor Report   01 Apr 2019 09:46
• Jus ices won’t review case permitting picketing • Win for labor likely temporary By Hassan A. Kanu and Jay-Anne B. Casuga The U.S. Supreme
Court won’t take up an appeal on whether federal labor law protects off-duty hospital workers who held stationary...

 
We won’t get out of the Second Gilded Age the way we got out of the first
VOX.com   01 Apr 2019 08:48
Andrew Carnegie, steel magnate and one of the 19th century’s richest men, made an offhand remark while bragging about his wealth to a
newspaper reporter in early 1892: “It isn’t the man who does the work that makes the money. It’s he man who gets o her...

 
Mice, bedbugs invade DOL headquarters
POLITICO PRO BY IAN KULLGREN  04/01/2019 04:10 PM EDT UPDATED 04/01/2019 05:54 PM EDT
Levels of mouse allergen — airborne particles of dried rodent urine — are nearly 70 times what would be considered a 'moderate' exposure
amount. (FULL TEXT AVAILABLE ON REQUEST FOR THE STRONG OF STOMACH)
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Legal News FYI monitors news, cases, and legislative developments of interest to the NLRB.  To be added to or removed
from the distribution list contact Andrew Martin.  Please note that these are external links and the Agency takes no
responsibility for their content.
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Date: Tuesday, April 2, 2019 11:48:05 AM
Attachments: OSOEZW.pdf

Please retrieve your reservation in E2 using the record locator OSOEZW to ensure your travel is approved and
ticketed.

48 Hour Auto Cancellation - your air reservation is subject to cancellation by the airline if not ticketed at least 48 hrs
prior to departure.

**Did you know we can also book your hotels and rental cars? **

This is an automated email notification. Please do not respond to this email address..

This e-mail and any attachments may contain confidential and/or proprietary information. If you received this e-mail
in error, please notify the sender immediately by reply e-mail and delete the e-mail and any attachments; any further
use of such e-mail or attachments is strictly prohibited.





GENERAL INFORMATION

 THANK YOU FOR BOOKING WITH CWTSATOTRAVEL

 PLEASE NOTE OUR PHONE NUMBERS FOR YOUR ACCOUNT

 CWTSATOTRAVEL PHONE RESERVATION 1-800-787-6051

 HOURS OF BUSINESS ARE MON-FRI 7AM-10PM EASTERN

 FOR AN AFTER HOURS EMERGENCY, PLEASE CONTACT

 CWTSATOTRAVEL AT 1-800-787-6051

 ** IF INTERNATIONAL 800 NUMBER DOES NOT WORK PLEASE **

******* CALL COLLECT TO 202-719-5968 ********

RESERVED SEATS SUBJECT TO CANCEL 30 MIN PRIOR TO FLIGHT

 --------------------------------------------------

FOR INFORMATION ON TSA SECURE FLIGHT PROGRAM VISIT

WWW.TSA.GOV

 --------------------------------------------------

FOR AIRPORT SECURITY INFORMATION SEE WWW.TSA.GOV

.

.

UNUSED PAPER TICKETS MUST BE RETURNED TO CWTSATOTRAVEL

CONTACT CWTSATOTRAVEL TO REFUND ELECTRONIC TICKETS

FARES ARE NOT GUARANTEED UNTIL TICKETED

.

.

***DID YOU KNOW WE CAN ALSO BOOK YOUR HOTELS AND RENTAL CARS**



From: Lambert, Malissa
To: Aburvasamy, Prem; Amchan, Arthur; Chu, Kenneth W.; Emanuel, William; Etchingham, Gerald M.; Giannasi,

Robert (ALJ); Kaplan, Marvin E.; Lucy, Christine B.; McConnell, Isabel; McFerran, Lauren; Ring, John; Robb,
Peter; Rothschild, Roxanne L.; Tursell, Beth

Subject: Judges Division Monthly Statistical Report (March)
Date: Tuesday, April 2, 2019 2:55:18 PM
Attachments: Judges Division Monthly Statistical Report(March 2019).pdf

Good afternoon everyone, please find attached the Judges Division Monthly Statistical Report for
March.



   
    
   

 

 	   

 	    
  

 	    

     

             
             

                
             

    

           
              

                
               

          

 



   
   

   

   

    
 

  
 

 
 

 
  

 
 

 

 

   

 
 

      

               

              

               

             

               

               

 

 

 

 

 

 

      

               

               

 	                

                     
       



   

      
 

 
 

 

 
 

 
 

 
 

 
 

  
   

 

  
  

 
    

    
    

  
  

 
 

 
     

 
    

   
 

 
 

  

 

  

 
   

 
 

   
 

 
 

    

 
    

       
  

 
   

 
 

 
     

 
   

 
  

  
 

 
 

  

 

  

 
    

   
 

 
 

    

 
     
   

 
   

 
 

 
    

 
    

   
 

 
 

     

 
    

   
 

 
 

  

 

  

    

   
   
    

   

 
  

 
 

 
 

    

 

     
     

   
     

 
   

 
 

   

 

  

 

   
  
   

    
    

 
 

  

 
 

     

 
   

 
 

 
 

     

 

    

   

  

 	     
 

  

 

 

 

  

 
    

  
 

 
 

   

   

    	 
  
 

  
  
 

  
  
 

   
    

   
    

   
    

   
    



     

    

    

    

    

       

       

     

     

  

       

       
	

 
     

	  



  

   
 

 
 

 
 

    

 
    

   
   

 
       

  

 
 

   
  

  
  

  

       
    

 
    

   
     

 
    

  
  

  
  

  

 
       

   

 
    

  
    

 
    

  
  

     

 
    

  
  

     

 
    

 
     

 
    

 	  
 	  

 
  

     
  

    

     
 

 	  
  

 
  

   



From: Burdick, Ruth E.
To: Arbesfeld, Mark; Barham, Jeffrey; Bock, Richard; Carlton, Peter J.; Coleman, Jocelyn; Colwell, John F.; Cowen,

William B.; Emanuel, William; Finkelstein, Marci J.; Free, Douglas; Giannasi, Robert (ALJ); Goldstein, Steven;
Head, Brittani; Jacob, Fred; Kaplan, Marvin E.; Krafts, Andrew J.; Kraus, Grant; Kyle, John; Lambert, Malissa;
Lennie, Rachel G.; Lucy, Christine B.; McFerran, Lauren; ML-HQ-Advice; ML-HQ-Appellate and Supreme Court
Litigation Brch; ML-HQ-Contempt, Compliance, and Special Lit Branch; ML-HQ-Solicitor"s Office; Murphy, James
R.; Pearce, Mark G.; Platt, Nancy; Qureshi, Farah Z.; Rappaport, Steve; Ring, John; Robb, Peter; Rothschild,
Roxanne L.; Sophir, Jayme; Stock, Alice B.; Walkowiak, Robert G; Zick, Lara S.

Cc: Leach, David E.; Fox, Richard; Schechter, Eric R.
Subject: Third Circuit decision in County Concrete Corporation, Board Case 22-CA-171328 (reported at 366 NLRB No. 64)
Date: Tuesday, April 2, 2019 3:58:37 PM
Attachments: County Concrete Corporation 18 2013  Brief.pdf.pdf

In an unpublished opinion that issued on Thursday, March 28, 2019, the Third Circuit
enforced the Board’s order issued against this operator of a ready-mix concrete sales and
transportation business with multiple facilities in New Jersey, where the International
Brotherhood of Teamsters Local 863 is the bargaining representative of 146 drivers,
mechanics, laborers, and heavy equipment operators.  In doing so, the court upheld the
findings of the Board (Members Pearce, Kaplan, and Emanuel) that the employer violated
Section 8(a)(5) and (1) of the Act by modifying the effective date of the dues-checkoff
clauses contained in its five collective-bargaining agreements with the union, and by failing
and refusing to collect authorized dues and remit them to the union in January and
February 2016. 
 
In 2009, the employer voluntarily recognized the union.  The parties began contract
negotiations and agreed, among other things, that they would have five separate
agreements to reflect the differences in work performed at the facilities.  In Fall 2015, after
six years of extensive negotiations, the employer provided the union with a set of final
proposals, which the union membership ratified.  Thereafter, the parties agreed that the
five agreements would be effective November 8, 2015, with dues checkoff beginning
January 1, 2016.  The employer’s counsel then drafted the agreements, all five of which
stated that they were effective November 8, 2015, with checkoff clauses effective January 1,
2016.  In a number of communications over the next two months, the parties referenced
those same effective dates.  In mid-January, the union executed the agreements and
returned them to the employer and, a few days later, provided over 100 signed dues
authorization cards with more to follow.  By mid-February 2016, despite giving the union
assurances, the employer had not remitted any dues, nor had it provided signed copies of
the agreements.  Then, on March 4, the employer mailed the union the executed
agreements which, in each of the dues-checkoff clauses, the effective date of “January 1,
2016,” had been crossed out by hand, and replaced with “March 1, 2016.” 
 
On review, and without hearing oral argument, the court upheld the Board’s unfair-labor-
practice findings because they were supported by substantial evidence and consistent with
precedent.  Specifically, the court agreed with the Board that the parties had a meeting of
the minds that January 1, 2016, was the effective date for dues-checkoff, and given that
there was no dispute that the employer had modified that date without the union’s



consent, or that the employer had failed to collect and remit dues consistent with that
agreement, its actions were unlawful.  In rejecting the employer’s contentions, the court
held that “the lack of a signature was not fatal” to the parties’ agreed-upon date, that the
agreements’ union-security clauses had no bearing on dues checkoff, that there was no
evidence of union coercion in the collection of check-off authorizations, and that the
union’s failure to provide employees with notices of their financial-core rights did not
excuse the employer’s failure to deduct and remit dues.  In comments, the court
“caution[ed] employers against seeking to vindicate their employees’ [rights to financial-
core notices] unilaterally,” given that “[t]he beneficiary of these notices is the employee, not
the employer.”  Having found that the employer presented no viable basis for the court to
excuse its unfair-labor-practice liability, the court enforced the Board’s order in full.
 
The court’s unpublished opinion is here, and the Board’s brief to the court is attached.
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JURISDICTIONAL STATEMENT 
 

This case is before the Court on the petition of County Concrete Corporation 

(“the Company”) to review an order issued by the National Labor Relations Board 
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(“the Board”) against the Company, and the Board’s cross-application to enforce 

that order.  The Board’s Decision and Order issued on April 20, 2018, and is 

reported at 366 NLRB No. 64.  (A. 21-31.)1  The Board had jurisdiction over the 

unfair-labor-practice proceeding under Section 10(a) of the Act, 29 U.S.C. 160(a), 

which empowers the Board to prevent unfair labor practices affecting commerce.   

The Board’s Order is final with respect to all parties.  The Court has 

jurisdiction over this appeal under Section 10(e) and (f) of the Act, 29 U.S.C. 

§160(e) and (f).  Venue is proper because the Company transacts business in this 

Circuit.  The petition and application were both timely because the Act imposes no 

time limits for such filings.  The charging party before the Board, Local 863, 

International Brotherhood of Teamsters (“the Union”), has intervened on the 

Board’s behalf.   

STATEMENT OF THE ISSUE PRESENTED 

Whether substantial evidence supports the Board’s finding that the Company 

violated Section 8(a)(5) and (1) of the Act by unilaterally modifying the effective 

date of the dues-checkoff provisions contained in agreed-upon collective-

bargaining agreements with the Union, and by failing to collect and remit 

authorized dues to the Union in January and February 2016. 

                                           
1 “A” references are to the Joint Appendix filed by the Company.  References 
preceding a semicolon are to the Board’s findings; those following are to the 
supporting evidence. 
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STATEMENT OF RELATED CASES 

This case has not been before this Court previously, and the Board is 

unaware of any related case as defined in L.A.R. 28.1(a)(2).  

STATEMENT OF THE CASE 
 

 Acting on an unfair-labor-practice charge filed by the Union, the Board’s 

General Counsel issued a complaint alleging that the Company violated Section 

8(a)(5) and (1) of the Act, 29 U.S.C. § 158(a)(5) and (1), by unilaterally modifying  

the effective date for the check-off of union dues from the wages of employees 

who have authorized such deductions, as required under collective-bargaining 

agreements entered into by the Company and the Union, and by failing and 

refusing to remit those dues payments to the Union.  (A. 23; 301-07, 311.)  After a 

hearing, an administrative law judge issued a decision and recommended order 

finding that the Company committed those violations.  (A. 23-31.)  On review, the 

Board affirmed the judge’s rulings, findings, and conclusions, and adopted the 

recommended Order, with modifications.  (A. 21-31.) 
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I. THE BOARD’S FINDINGS OF FACT 
 

A. Background; in November 2015, the Union and the Company  
Agree to All Terms of Collective-Bargaining Agreements that 
Require the Company To Begin Collecting and Remitting Union 
Dues on January 1, 2016  

 
County Concrete, a ready-mix concrete sales and transportation company, 

operates multiple facilities in New Jersey.  (A. 23; 142-43, 237, 294, 301-04.)  On 

May 12, 2009, the Company voluntarily recognized the Union as the exclusive 

collective-bargaining representative for its drivers, mechanics, laborers, and heavy 

equipment operators employed at its facilities, which currently includes 146 

employees.  (A. 23; 134-36, 142-43, 237-39, 294, 301-04, 317-20, 768.)  

In June 2009, the parties began negotiations for an initial collective-

bargaining agreement.  The parties agreed that they would use, as a template, a 

prior bargaining agreement between the Company and the International 

Brotherhood of Teamsters Local 408, which had previously represented the 

Company’s employees.  Bargaining focused on economic issues and the parties 

eventually agreed that they would have five separate agreements to reflect 

differences in work performed at the different company facilities, but that most of 

the provisions set forth in the template would remain the same for each agreement.  

(A. 23; 137-48, 207-08, 242, 321-508.)  The template, incorporated into bargaining 

proposals, had a dues-checkoff provision that provided, in relevant part, that 

“during the life of this agreement the employer agrees to deduct once each month 



5 
 

from the employees’ wages and remit to the [u]nion monthly dues.”  (A. 23; 138-

41, 324, 340, 357, 371, 389, 408, 427, 446, 465, 483.)   

In May 2015, after nearly six years of extensive negotiations, the Company 

sent the Union a “final offer” that listed a variety of proposed changes to the 

template, none of which modified the template’s dues-checkoff provision.  (A. 23-

24; 149, 510-15.)  On November 8, the union membership ratified the Company’s 

final offer.  (A. 24; 141, 149-51, 239-41, 516.) 

After the ratification vote, Union Secretary-Treasurer Alphonse Rispoli 

called company counsel Desmond Massey to inform him of the Union’s 

ratification.  During the conversation they agreed that the five bargaining 

agreements would be effective November 8 and that Massey would draft them.  (A. 

24; 151-54, 239-40.)  Rispoli also spoke with Company President John Crimi, who 

confirmed that the parties would use November 8 as the effective date for the 

agreements and that Massey would draft them.  Rispoli agreed with Crimi’s 

proposal to start dues deductions on January 1, 2016.  Crimi also stated that the 

Company would distribute authorization cards provided by the Union which 

employees could sign to permit union dues payments to be deducted from their 

wages.  (A. 24; 154-56, 236, 517-19.)   

In a letter to the Company dated December 1, Rispoli confirmed that dues 

deductions would begin on January 1, 2016.  (A. 156-57, 251, 517.)  



6 
 

B. In December 2015, the Company Provides the Union with Draft 
Copies of the Bargaining Agreements Under Which the Collection 
and Remittance of Union Dues Begins on January 1, 2016; the 
Union Signs and Returns the Agreements 

    
On December 22, Kurt Peters, the Company’s in-house counsel, sent Rispoli 

two “execution copies of each of the [five] collective-bargaining agreements.”  (A. 

24; 165-68, 531-606.)  The five agreements were consistent with the terms the 

parties agreed to in November.  Specifically, all of the agreements stated that they 

were effective November 8, 2015.  (A. 24; 165-68, 532, 534, 547, 549, 562, 577, 

579, 592, 594).  And Article 3 of each agreement, entitled “Dues Check-Off,” 

stated:  

[T]his Article 3 is effective January 1, 2016.  Thereafter and during the 
remainder of the life of this Agreement . . . the [Company] agrees to deduct 
once each month from the employees’ wages and remit to the . . . Union 
monthly dues . . . levied by the . . . Union.   
 

(A. 24; 165-68, 535, 550, 565, 580, 595.)  In an accompanying letter, Peters 

confirmed that the Company “added the effective date of November 8, 2015 

(which you have told us is the date the members ratified the [agreements]) and set 

January 1, 2016 as the start date for dues.”  (A. 24; 531.)  In the letter, Peters also 

asked Rispoli to “execute both copies [of each agreement] and return them to me 

so I can have [President] Crimi sign them when he returns from his vacation.”  (A. 

24; 531.)  Rispoli signed the agreements sent to him by the Company and returned 

them by express mail to Peters on January 13, 2016.  (A. 24; 168-71, 607-705.)   
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C. In January 2016, the Union Submits Signed Dues Authorization 
Forms to the Company that It Began Collecting in December 2015 

 
 Although the Company initially informed the Union in November 2015 that 

it would distribute dues-checkoff authorization forms to employees, in December, 

it informed the Union that it would not distribute the forms.  Thereafter, the Union 

requested a seniority list from the Company that it could use to distribute the 

forms.  (A. 24; 153, 155-59, 520.)  After receiving the seniority list, the Union sent 

two of its business agents to the Company’s various facilities to distribute dues-

checkoff authorization forms to the union’s stewards at each facility.  The Union 

had difficulties obtaining signed authorization forms from some employees 

because the seniority list, and a subsequent revised list, contained inaccuracies.  

Nevertheless, during December, the Union collected approximately 100 signed 

authorizations from employees.  (A. 24; 160-65, 171-72, 180, 267-68, 521-30.)   

The form distributed by the Union contained two sections.  One section, 

entitled, “Application for Membership,” states, “I hereby make application for 

admission to membership so that the . . . Union may represent me for the purpose 

of collective bargaining,” and “authorize my employer to deduct my dues from my 

wages and pay them to [the Union].”  (A. 25, 518, 707-33.)  A second section, 

entitled “Checkoff Authorization and Assignment,” provided authorization for the 

Company to deduct from the employee’s “wages each and every month an amount 

equal to the monthly dues, initiation fees, and uniform assessments of [the Union], 
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and direct such amounts so deducted to be turned over each month to the [Union].”  

(A. 25; 518, 707-33.)  That section further stated that the “authorization is 

voluntary and is not conditioned on my present or future membership in the 

Union.”  (A. 25, 518, 707-33.)   

D. The Company Fails To Deduct or Remit Union Dues in January 
and February 2016 

 
In January, Rispoli informed Attorney Peters and Vice-President John Scully 

that the applicable formula for union dues was 2.5 percent of the employee’s 

hourly rate plus $1.  They informed Rispoli that the Company wanted to straighten 

out the seniority list before submitting dues.  (A. 26; 172-74.)  During a subsequent 

phone call, President Crimi asked Rispoli to waive the January dues absent the 

Union having provided a full accounting of dues forms.  Rispoli declined.  (A. 26; 

187-88, 219-21, 273.) 

On January 20, the Union emailed copies of 102 signed dues authorization 

cards to the Company.  (A. 21 n.1, 26; 175, 707-33.)  The Union continued to 

collect authorization forms throughout January, and by letter dated February 3, the 

Company confirmed receipt of dues-checkoff authorizations for 125 employees.  

(A. 26; 181-82, 768-71.)  On February 6, the Union responded with a complete 

dues-accounting sheet, listing each union member for whom they had an 

authorization card, with their wage rate, and the dues owed.  The Union requested 

remittance of the dues by February 15.  (A. 26; 177-78, 214-18, 231-32, 736-67.)   
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By mid-February 2016, the Company had not remitted any dues payments to 

the Union, nor had it provided the Union with signed copies of the collective-

bargaining agreements.  Rispoli called Attorney Peters and asked when the Union 

would receive the dues payments and the signed agreements.  Peters replied that he 

was “working on” the agreements.  (A. 26; 182-83.) 

E. In March 2016, the Union Receives Signed Agreements in Which 
the Company Unilaterally Changed the Agreed-Upon Date to 
Start Dues Collection from January to March 2016; in April 2016, 
the Company Remits March and April Dues 
 

In a February 26 letter, Attorney Peters informed Rispoli that “the date dues 

will be initially collected . . . must be changed in all of the [agreements] to March 

1, 2016.”  (A. 27; 798-99.)  After receiving the letter, Rispoli called Peters.  Peters 

reiterated that the Company would change the effective date for dues deduction 

from January 1 to March 1.  Rispoli replied that their agreement back in 

November, was for dues to be deduced and remitted as of January 1, and stated that 

the Union would not agree to any change in the date.  (A. 27; 187-88.)  Rispoli 

then called President Crimi, who expressed surprise that the Union had not yet 

received the agreements because he had signed them.  (A. 27; 189.)   

In a letter dated March 4 from Vice-President Scully to Rispoli, the 

Company enclosed collective-bargaining agreements signed by President Crimi.  

(A. 27; 801-901.)  In Article 3 of each agreement, entitled “Dues Check-Off,” 

Crimi crossed out “January 1, 2016,” as the effective date for the clause to take 
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effect, and hand wrote in the words “effective March 1, 2016.”  (A. 27; 805, 825, 

845, 865, 885.)  In the accompanying cover letter Scully wrote, “[a] small change 

has been made. . . .  [President] Crimi has changed the dues check off date from 

January 1, 2016 to March 1, 2016 to reflect the date of the initial execution of the 

[agreements] by both parties.”  (A. 27; 229, 801.)  In the letter, Scully also asked 

the Union to initial the changes in its set of the agreements and forward an updated 

copy.”  (A. 27; 801.)  Rispoli returned the agreements to the Company with the 

word “January” written back in as the effective month for Article 3.  (A. 27; 195-

96, 922-1002.) 

On March 9, the Union emailed the Company its dues-accounting sheet 

outlining dues payments owed for March.2  On April 12, the Company remitted 

March dues to the Union.  On April 19, the Company remitted April dues 

payments.  (A. 27; 196-97, 224-28, 231-36, 1003-06.)  

  

                                           
2 The accounting sheet contained separate ledgers for those employees who 
selected financial-core status and those employees who selected full-membership 
status.  As explained below (p. 27 n.5), an employee who selects financial-core 
membership does not pay full union dues.  Rather, the employee pays dues that 
reflect only a union’s costs germane to representing the unit employees.  Here, 
about 35 employees selected financial-core status, and thus paid anywhere between 
$37 and $42 per month in dues, whereas full members paid between $46 and $52 
per month.  (A. 27; 277-88.)   
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II. THE BOARD’S CONCLUSIONS AND ORDER 

On April 20, 2018, the Board (Members Pearce, Kaplan, and Emanuel) 

issued its Decision and Order finding, in agreement with the administrative law 

judge, that the Company violated Section 8(a)(5) and (1) of the Act, 29 U.S.C. § 

158(a)(5) and (1), by modifying the effective date of the dues-checkoff 

authorization provisions in the collective-bargaining agreements.  (A. 21-23.)  The 

Board further found, in agreement with the judge, that the Company violated 

Section 8(a)(5) and (1) by failing and refusing to collect authorized dues from 

January 1 through March 1, 2016, and remit them to the Union.  (A. 21-23.)   

The Board’s Order requires the Center to cease and desist from the unfair 

labor practices found, and in any like or related manner interfering with, 

restraining, or coercing employees in the exercise of their rights under Section 7 of 

the Act, 29 U.S.C. § 157.  (A. 22.)  Affirmatively, the Board’s Order directs the 

Company to reimburse the Union for losses resulting from the Company’s failure 

to deduct and remit union dues in January and February 2016.  (A. 22.)  The Order 

also requires the Company to post a remedial notice.  (A. 22.) 
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STANDARD OF REVIEW 

The scope of the Court’s inquiry in reviewing a Board order is quite limited. 

The Board’s findings of fact are conclusive if supported by substantial evidence on 

the record as a whole.  See Section 10(e) of the Act, 29 U.S.C. § 160(e); Universal 

Camera Corp. v. NLRB, 340 U.S. 474, 487-88 (1951); Advanced Disposal Servs. 

East, Inc. v. NLRB, 820 F.3d 592, 606 (3d Cir. 2016).  The Board’s factual 

findings, and the reasonable inferences drawn from those findings, are not to be 

disturbed, even if the Court would have made a contrary determination had the 

matter been before it de novo.  Universal Camera, 340 U.S. at 488; Citizens Publ’g 

& Printing Co. v. NLRB, 263 F.3d 224, 232 (3d Cir. 2001).  Further, the Court 

“defers to the Board’s credibility determinations and will reverse them only if they 

are incredible or patently unreasonable.”  Advanced Disposal, 820 F.3d at 606 

(citations and internal quotation marks omitted).  Finally, the Board’s legal 

conclusions must be upheld if based on a “reasonably defensible” construction of 

the Act.  Quick v. NLRB, 245 F.3d 231, 240-41 (3d Cir. 2001) (quoting Ford Motor 

Co. v. NLRB, 441 U.S. 488, 497 (1979)). 
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SUMMARY OF ARGUMENT 

Substantial evidence supports the Board’s finding that the Company violated 

Section 8(a)(5) and (1) of the Act by modifying the effective date of the dues-

checkoff provisions in the collective-bargaining agreements with the Union, and by 

failing and refusing to deduct and remit authorized dues in January and February 

2016.  The undisputed record evidence establishes that the Union ratified the 

Company’s final collective-bargaining proposal on November 8, 2015, which the 

parties thereafter agreed was the effective date of their agreements and that 

deductions for dues for employees who authorized checkoffs would begin January 

1, 2016.  Consistent with the Union’s ratification and the parties’ agreement 

regarding the start date for dues-checkoff, the Company drafted the five bargaining 

agreements that set forth January 1, 2016, as the effective date for it to begin 

remitting dues.  Despite timely receiving 125 dues authorization forms by the end 

of January, the Company failed to deduct and remit any dues to the Union in 

January and February 2016.  Instead, the Company unilaterally modified the five 

agreements to begin collecting dues on March 1, 2016.  In these circumstances the 

Board was fully warranted in finding that the Company unlawfully evaded its 

contractual obligations by failing to remit dues in January and February, and 

further acted unlawfully by modifying the agreements to begin dues collection in 
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March, thereby overriding the parties’ agreed-upon terms without the Union’s 

consent. 

The Board reasonably found no merit to the Company’s affirmative defenses 

and rejected them.  Thus, contrary to the Company’s contention, it was obligated 

by the agreed-upon terms of the collective-bargaining agreements to remit dues on 

January 1, 2016, even though the parties’ process of executing the agreements had 

not yet been completed.  Further, the Board reasonably rejected the Company’s 

reliance on cases involving union-security clauses, which simply have no 

application here.  And in fairness, the Company is in no position to rely on its own 

dilatory tactics in signing the very agreements that it prepared and which contained 

the effective date for dues check-off to which the parties had agreed back in 

November.  Likewise, the Board did not err by requiring the Company to remit 

dues prior to the Union fully informing the employees of their rights regarding 

union membership and dues.  As the Board found, whether the employees timely 

received such information may affect the amount of dues that they owe, which can 

be adjusted, but does not relieve the Company of its contractual obligations to 

adhere to the agreed-upon terms of its collective-bargaining agreements.   
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ARGUMENT 

SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD’S FINDING THAT 
THE COMPANY VIOLATED SECTION 8(a)(5) AND (1) OF THE ACT BY 
UNILATERALLY MODIFYING THE EFFECTIVE DATE OF THE DUES-
CHECKOFF PROVISIONS, AND BY FAILING AND REFUSING TO 
COLLECT AND REMIT AUTHORIZED DUES IN JANUARY AND 
FEBRUARY 2016 

 
A. Where Parties Have Agreed on a Term and Condition of 

Employment Through Collective Bargaining, the Employer 
Cannot Alter the Term Without the Union’s Consent 

 
Section 8(d) of the Act, 29 U.S.C. § 158(d), provides that an employer has a 

statutory obligation to bargain in good faith with the representative of its 

employees over mandatory terms and conditions of their employment, and a dues-

checkoff arrangement is subject to the good-faith bargaining requirement.  Tribune 

Publishing, 351 NLRB 196, 197 (2007), enforced, 564 F.3d 1330 (D.C. Cir. 2009).  

Accordingly, in turn, an employer violates Section 8(a)(5) and (1) of the Act, 

29 U.S.C. § 158(a)(5) and (1), by failing or refusing to fulfill that statutory 

bargaining obligation.3   

Further, under that statutory scheme, parties have a duty to honor their 

collectively bargained agreements.  As Section 8(d) of the Act provides, no party 

to such an agreement is required “to discuss or agree to any modification of the 

terms and conditions contained in a contract for a fixed period.”  29 U.S.C. § 

                                           
3 A violation of Section 8(a)(5) produces a derivative violation of Section 8(a)(1).  
Citizens Publ’g & Printing Co. v. NLRB, 263 F.3d 224, 233 (3d Cir. 2001).   
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158(d); see also Chesapeake Plywood, Inc., 294 NLRB 201, 212 (1989) (“A party 

is not required to rebargain that which has already been secured to him by binding 

past agreement”), enforced in relevant part, 917 F.2d 22 (4th Cir. 1990).  

Accordingly, it is an unfair labor practice in violation of Section 8(a)(5) for a party 

to modify the terms of a collective-bargaining agreement unilaterally.  NLRB v. 

Ford Bros., Inc., 786 F.2d 232, 233 (6th Cir. 1986); Chesapeake Plywood, 294 

NLRB at 201, 211-12; Safelite Glass, 283 NLRB 929, 939 (1987).  The prohibition 

on non-consensual midterm modifications reflects Congress’ intent to “stabilize 

collective-bargaining agreements.”  Allied Chem. & Alkali Workers v. Pittsburgh 

Plate Glass Co., 404 U.S. 157, 186 (1971); see also NLRB v. Keystone Steel & 

Wire, 653 F.2d 304, 307 (7th Cir. 1981) (“Industrial stability depends, in part, upon 

the binding nature of collective bargaining agreements.”).   

The Board has defined “modification” for Section 8(d) purposes to include 

“a change that has a continuing effect on a basic contractual term or condition.”  St. 

Vincent Hosp., 320 NLRB 42, 44 (1995); see also C & S Indus., Inc., 158 NLRB 

454, 458 (1966) (same).  Such modifications include both express changes to 

contractual terms, St. Vincent Hosp., 320 NLRB at 42, and failures to implement 

such terms so as to “effectively terminat[e]” them, Link Corp., 288 NLRB No. 132, 

1988 WL 213934, at *2 (1988), enforced mem., 869 F.2d 1492 (6th Cir. 1989).  



17 
 

Even a temporary suspension of contractual employment terms can constitute a 

midterm modification.  E.G. & G. Rocky Flats, Inc., 314 NLRB 489, 497 (1994).   

To determine if parties have reached an agreement, the Board looks to 

whether their actions and communications reflect an intent to be bound.  United 

Bhd. of Carpenters & Joiners, Local 405, 328 NLRB 788, 793 (1999).  Acting to 

implement agreed-upon terms is evidence of such intent.  Id.  The Board’s standard 

is an objective one, based on what a reasonable party would understand under the 

circumstances; the parties’ unexpressed, subjective intentions are not relevant.  

TTS Terminals, Inc., 351 NLRB 1098, 1101 (2007).   

In conducting that analysis, “the Board is not bound by technical questions 

of traditional contract interpretation.”  NLRB v. World Evangelism, Inc., 656 F.2d 

1349, 1355 (9th Cir. 1981); accord Wyandanch Engine Rebuilders, Inc., 328 

NLRB 866, 875-76 (1999).  The relationship between an employer and a union is 

governed by the Act and its underlying principles of encouraging agreement and 

promoting stable, ongoing industrial relations.  Pepsi-Cola Bottling Co. v. NLRB, 

659 F.2d 87, 89 (8th Cir. 1981); Lozano Enters. v. NLRB, 327 F.2d 814, 818 (9th 

Cir. 1964).  Unlike parties negotiating an arms-length commercial contract, an 

employer and a union have a statutory duty to bargain throughout the course of 

their relationship—and to do so in good faith and exclusively with each other.  
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Presto Casting Co. v. NLRB, 708 F.2d 495, 497-98 (9th Cir. 1983); Pepsi-Cola 

Bottling, 659 F.2d at 89.   

The parties’ ongoing statutory obligation, rather than the formalities of the 

common law of contracts, is what guides the process of negotiation and agreement 

in this context.  As a result, “[t]he Board is free to use general contract principles 

adapted to the collective bargaining context to determine whether the two sides 

have reached an agreement.”  World Evangelism, Inc., 656 F.2d at 1355; see also 

Presto Casting, 708 F.2d at 497-98 (explaining that the “policies of the Act dictate 

that this process not be encumbered by undue formalities”).  Thus, for purposes of 

the Board’s Section 8(a)(5) analysis, the “crucial inquiry is whether the two sides 

have reached an ‘agreement,’ even though that ‘agreement’ might fall short of the 

technical requirements of an accepted contract.”  NLRB v. Donkin’s Inn, Inc., 532 

F.2d 138, 141 (9th Cir. 1976).  Accordingly, when the parties have been found to 

have agreed to the substantial terms and conditions of a contract, they can be held 

to the terms of that agreement even though it may not been reduced to writing.  H. 

J. Heinz Co. v. N.L.R.B., 311 U.S. 514, 524-26 (1941); NLRB v. New-York-

Keansburg-Long Branch Bus Co., Inc., 578 F.2d 472, 476-77 (3d Cir. 1978).   
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B. The Board Reasonably Found that the Company Modified Its 
Agreements with the Union Regarding Dues Checkoff Without 
the Union’s Consent  

 
 Ample undisputed evidence supports the Board’s finding that “the 

[Company] and the Union reached an agreement in November 2015 that 

deductions of dues for employees who authorized checkoffs would begin January 

1, 2016.”  (A. 21 n.1.)  Thus, the record establishes that during lengthy 

negotiations, the parties never altered language used in a template from a prior 

bargaining agreement between a different union and the Company that required the 

Company to remit union dues.  Thereafter, on November 8, 2015, the union 

membership ratified the Company’s final offer that made certain modifications to 

the template, but no modification to the Company’s requirement to deduct and 

remit union dues.   

 Critically, the Company does not dispute the Board’s finding that after the 

Union’s ratification, it then orally agreed to draft each of the five specific 

bargaining agreements “with an effective date of November 8, 2015 and a date for 

dues deductions and remittances to commence on January 1, 2016.”  (A. 29.)  

Indeed, both Company Counsel Massey and Company President Crimi confirmed 

in conversations with Union Secretary-Treasurer Rispoli that the agreements would 

be effective November 8, 2015, the date of the Union’s ratification of the 

Company’s final offer.  In addition, Crimi further confirmed with Rispoli that dues 
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collection would begin January 1, 2016.  In sum, as the Board found, “the parties 

reached a meeting of the minds on all substantive issues and material terms in 

November 2015,” including the Company’s obligation to begin collecting and 

remitting union dues on January 1, 2016.  (A. 21 n.1.)   

Moreover, the Company demonstrated an intent to be bound by the January 

effective date to begin collecting and remitting union dues.  Thus, in December, 

consistent with the parties’ oral agreement, company in-house counsel Peters 

provided the Union with copies of five bargaining agreements that were effective 

November 8, 2015, and that, by their terms, required the Company to begin 

remitting dues payments on January 1, 2016.  In an accompanying cover letter, 

Peters specifically highlighted the effective dates of November 8, 2015, for the 

agreements, and January 1, 2016, for the checkoff of union dues.   

 The undisputed facts further establish that the Company did not collect and 

remit dues in January or February.  Thus, the Company does not dispute, as the 

Board found, that “[b]y the end of January, the [Company] had received 125 

signed dues-checkoff authorizations.”  (A. 21 n.1.)  Nor is there any dispute, as the 

Board further found, that “upon receipt of these authorizations . . . [the Company] 

refused to deduct dues for any employee for the months of January and February.”  

(A. 21 n.1.)  Rather than beginning to collect and remit union dues in January, the 

Company instead unilaterally modified the agreements to begin dues collection and 
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remittance in March, and refused to collect and remit dues to the Union in January 

and February. 

In these circumstances, the Board was fully warranted in finding that the 

Company “violated Sec[tion] 8(a)(5) and (1) of the Act by modifying the dues-

checkoff provisions of its collective-bargaining agreements with the Union and by 

refusing to deduct and remit dues to the Union in January and February 2016 in 

accordance with those agreements.”  (A. 21 n.1.)  See Shen-Mar Food Prods., Inc., 

221 NLRB 1329, 1329 (1976) (finding that, where an employer fails to deduct and 

remit dues in derogation of an existing contract, it is in effect “unilaterally 

changing the terms and conditions of employment . . . and thus violates Section 

8(a)(5) of the Act”), enforced in relevant part, 557 F.2d 396 (4th Cir. 1977); 

Hearst Corp. Capital Newspaper, 343 NLRB 689, 693 (2004) (“An employer 

violates Section 8(a)(5) by ceasing to deduct and remit dues in derogation of an 

existing contract”). 

C. The Company’s Contentions Are Without Merit 

1. The Board did not err by requiring the Company to remit 
dues prior to when it signed the collective-bargaining 
agreements 
 

The Company incorrectly contends (Br. 18-25) that the Board acted contrary 

to Board precedent by requiring it to collect and remit dues after it received dues-

authorization forms from unit employees, but prior to it signing the collective-
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bargaining agreements in late February 2016.  As the Board noted, the Company 

supports its argument by relying “on cases pertaining to union-security clauses” 

(A. 21 n.1), which are clauses in collective-bargaining agreements that require 

union membership, and are legally distinct from questions of dues checkoff.  In 

that context, the Board has held that “a union-security clause may not be applied 

retroactively,” and that “the date of execution, not the effective date of a collective-

bargaining agreement, governs the validity of such a clause.”  Local 32B-32J, 

SEIU, 266 NLRB 137, 138 (1983); see also, Peoria Newspaper Guild, Local 86, 

248 NLRB 88, 91 (1980) (“[T]he Act does not sanction the retroactive application 

of a union-security clause and . . . the date of a contract’s execution, . . . not its 

retroactive ‘effective’ date,  must govern the validity of such a clause.”)   

Here, in contrast, as the Board explained “this case involves employees’ 

voluntary decision to authorize dues checkoff, not the enforcement of a mandatory 

union-security provision.”  (A. 21 n.1.)  In the context of the deduction and 

remittance of union dues, Section 302 of the Labor Management Relations Act, 29 

U.S.C. § 186, which generally prohibits payments from employers to a union, 

includes an express exception for the payment of union membership dues.  

Specifically, Section 302(c)(4) permits an employer to deduct union membership 

dues from employees’ wages and remit those moneys to their exclusive collective-

bargaining representative.  29 U.S.C. § 186(c)(4).  Accordingly, employees and 
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their employer can enter into individual written agreements (dues-checkoff 

authorizations), which instruct the employer, for a period, to deduct union dues 

from employees’ wages and remit those dues to the union that represents them.  

See IBEW, Local 2088 (Lockheed Space Operations Co.), 302 NLRB 322, 325, 

328-39 (1991).   

The Board has long held, as it noted here, “that an employee’s decision to 

authorize the deduction of moneys to be remitted to a union is separate and distinct 

from the issue of union membership.”  (A. 21 n.1.)  Indeed, as the Board has 

explained, dues checkoff “does not, in and of itself, impose union membership or 

support as a condition required for continued employment.”  Shen-Mar Food 

Prods., 221 NLRB at 1330; see also IBEW Local 2088, 302 NLRB at 328 

(“recogniz[ing] that paying dues and remaining a union member can be two 

distinct actions.”)  As shown above, the Company and the Union reached an 

agreement in November 2015 for the Company to begin deducting and remitting 

union dues on January 1, 2016, from the wages of those employees who 

subsequently authorized such deductions.  Thereafter, the Company failed to 

comply with that effective date, despite having received 125 dues authorizations 

forms executed by employees. 

Moreover, even putting aside that union membership and authorizing dues 

checkoff are two distinct matters that can operate independently from each other, 
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the cases relied on by the Company would not require a different result.  In Local 

32B-J, SEIU, 266 NLRB 137 (1983) (cited at Br. 18-20, 24), the employer and the 

union negotiated an agreement that was “finalized in a letter of acceptance on 

March 27, 1981,” and made retroactive to July 1, 1980.  Id. at 138.  During the 

months of March and April, most of the employees in the bargaining unit signed 

dual purpose cards for the union, under which they agreed to become union 

members and authorized dues payments.  The employer maintained that pursuant 

to an agreement with the union, dues deductions were to commence on March 1, 

1981; however, the union alleged that dues were to commence retroactively to July 

1, 1980.  Id. at 138.  In finding that the union committed an unfair labor practice, 

the Board noted that while “an employee may voluntarily pay dues for a period 

prior to the execution of a collective-bargaining agreement, that freedom of choice 

has not been afforded to the employees in the instant case” because the employees 

were not given “the choice to refrain or not from paying retroactive dues.”  Id. at 

139.  The Board further explained, “[i]nasmuch as any dues obligation under the 

union-security clause herein could only have started to accrue from the date of the 

contract’s execution March 27, 1981, and not the date to which the contract was 

made retroactive July 1, 1980,” no obligation to pay or remit dues existed prior to 

March of 1981.  Id.   



25 
 

Thus, on the facts of that case, the employer could not collect and remit 

union dues prior to the parties executing the contract through a “letter of 

acceptance” absent the employees providing such permission.  Here, the Union’s 

ratification of the Company’s final offer and it thereafter informing the Company 

of the ratification is akin to the “letter of acceptance” in Local 32 B-J that made the 

bargaining agreement effective.  Moreover, the Board is not ordering the Company 

to retroactively collect dues.  Rather, the Board’s order simply requires the 

Company to collect dues starting in January 2016, an action that is fully consistent 

with the agreement the parties reached in November 2015 to start the collection 

and remittance of authorized dues on January 1, 2016.   

The Company’s reliance on Peoria Newspaper Guild, Local 86, 248 NLRB 

88 (1980) (cited at Br. 18, 24), is equally misplaced.  In that case, the Board found 

that the union unlawfully sought the discharge of an employee who had resigned 

his membership in the union at a time when a contract binding him to continued 

membership was not in force.  Specifically, the employee resigned from union 

membership prior to both the union’s ratification of a contract and prior to the 

parties’ execution of the contract.  The Board examined the language of the union-

security clause in question and found that it did not support the union’s contention 

that the contract’s retroactive date, rather than the date it became “an effective 

contract binding on [the employer],” was controlling.  Id. at 91.  The Board further 
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found that the contract became binding either upon “its execution by the parties . . . 

or arguably [earlier] . . . when it was ratified by the [union’s] membership.”  Id.   

Thus, fully consistent with this case, the Board in Peoria Newspaper 

recognized that a bargaining agreement could be effective based on a union’s 

ratification.  Moreover, as the Board explained here, “there is no evidence to 

support the conclusion that [the Company] could properly rely upon the contract’s 

execution date (which was in its exclusive control), rather than its agreed-to 

effective date to give the clause effect.”  (A. 30.)  To the contrary, the language at 

issue in the union-security clause of each agreement here refers to membership 

during the “terms of this Agreement” (A. 610, 629, 649, 669, 689), and it is 

apparent that the parties had a meeting of the minds in November regarding all 

terms and conditions of employment, including the effective date for dues checkoff 

on January 1, 2016. 

In sum, the Company’s attempt to avoid its contractual obligations, based on 

terms and conditions proposed by the Company, ratified by the Union, and set 

forth in the very agreements that it drafted and forwarded to the Union, rings 

hollow.  Indeed, the Company, as it acknowledges (Br. 23-24), would have acted 

unlawfully had it simply declined to sign the agreements and failed to implement 

its terms.  Here, it was equally unlawful for the Company to sign the agreements 
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previously agreed to, but only after unilaterally changing the agreed-upon start date 

for deducing and remitting union dues.4  

2. The Board did not err by requiring the Company to remit 
dues prior to the Union fully informing employees of their 
rights regarding union membership and dues 

 
The Company next contends (Br. 25-29) that the Board erred by requiring it 

to collect and remit dues prior to the Union fully informing employees of their 

rights regarding membership and the payment of union dues.  The Board 

reasonably rejected the Company’s contention.  In doing so, the Board noted that 

the Union did not timely provide notices known as “General Motors” and “Beck” 

notices when it distributed the dues authorizations forms to the unit employees.  

(A. 21 n.1.)  Such notices provide unit employees with notice of their rights to be a 

nonmember or to become a financial-core member, who only pays dues for a 

union’s collective-bargaining responsibilities.5  The Board reasonably found, 

                                           
4 The complaint did not allege that the Company’s delay in signing the agreements 
constituted a separate unfair labor practice.  The Board did, however, reject the 
Company’s attempt to justify its unilateral change by relying on its own “dilatory 
tactics” in signing the very agreements that it drafted.  (A. 30.) 
 
5 A union is required to inform employees, when it first seeks to obligate them to 
pay dues and fees under a union-security clause, of their rights under NLRB v. 
General Motors Corp., 373 U.S. 734 (1963), to be and remain nonmembers of the 
union.  At the same time, it must inform them of their corresponding rights, as 
nonmembers under Communications Workers v. Beck, 487 U.S. 735 (1988), to 
object to paying for union activities that are not germane to the union’s duties as 
collective-bargaining representative, and to obtain a reduction-in-dues for such 
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however, that the Union’s conduct did not excuse the Company’s failure to collect 

and remit union dues.  (A. 21 n.1.)  As the Board explained, “[a]lthough the 

Union’s failure to provide employees with a General Motors and Beck notice may 

affect the amounts it was entitled to receive . . . it does not justify the [Company’s] 

failure to comply with the agreed-upon contract term to deduct dues.”  (A. 21 n.1.)  

Yet here, as the Board found, “[t]he [Company] made no attempt to honor its 

contractual obligation.”  (A. 21 n.1.) 

The Board’s finding is not undermined by the Company’s professed concern 

(Br. 28) that it risked violating the Act if it collected dues prior to the unit 

employees receiving General Motors and Beck notices.  The Company has not 

cited any case where an employer was found to have acted unlawfully by 

collecting dues where a union has not properly provided those notices to the unit 

employees.  To the contrary, even where a union does not timely provide General 

Motors and Beck notices, the Board has held that a union is still entitled to collect 

                                           
activities—that is, to become financial-core rather than full members of the union.  
Such members cannot attend union meetings, hold union office, or vote in union 
elections.  See generally California Saw & Knife Works, 320 NLRB 224, 231, 233-
35 (1995), enforced sub nom. Int’l Ass’n of Machinists & Aerospace Workers v. 
NLRB, 133 F.3d 1012, 1015 (7th Cir. 1998); see also Pirlott v. NLRB, 522 F.3d 
423 (D.C. Cir. 2008).   
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dues for expenses related to representational activities.  District Councils Nos. 8, 

16, and 33 of the Int’l Brotherhood of Painters, 327 NLRB 1010, 1021-22 (1999). 

Moreover, the Company does not dispute, as the Board explained, that “even 

assuming the [Company] was genuinely concerned about deducting dues in these 

circumstances or was uncertain as to the correct amounts to deduct, it could have 

addressed such concerns while making a good-faith effort to honor its contractual 

obligation.”  (A. 21 n.1.)  For example, as the Board noted, the Company “could 

have sought the Union’s consent to change the start date for dues checkoff, 

bargained for indemnification from the Union, or placed the dues in escrow 

pending resolution of its concerns.”  (A. 21 n.1.)  See generally, Nathan’s Famous 

of Yonkers, Inc., 186 NLRB 131, 133 (1970) (no violation, where an employer’s 

good-faith uncertainty as to which of two unions it was required to remit checked-

off dues was demonstrated by placing the dues in escrow).  Here, however, the 

Company, as shown above, simply made no attempt to honor its contractual 

obligations.   

In sum, as the Board explained, the Company’s “unlawful unilateral change 

is not condoned by the fact that certain employees may not have submitted 

properly executed dues check off forms by the date the relevant contract term was 

to have taken effect.”  (A. 30.)  Rather, “to the extent questions exist about whether 

certain employees selected financial-core as opposed to full membership, or about 
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the particular date that certain employees authorized dues checkoff, these questions 

can be answered in the compliance stage of th[e] proceeding.”  (A. 21 n.1.)  See 

Williams Pipeline Co., 315 NLRB 630, 632 and n.8 (1994) (the Board found that 

the employer violated Section 8(a)(5) of the Act by failing to deduct and remit 

union dues for those employees who had signed checkoff authorizations, and 

ordered the Company to remit the dues for employees who signed checkoff 

authorizations as of that date, while leaving to compliance whether any employees 

had not signed valid authorization forms). 

3. The Board did not err by finding insufficient evidence to 
invalidate the checkoff authorization cards that the 
Company received 

 
Finally, the Company (Br. 29-33) attempts to defend its actions by asserting 

that the Union improperly coerced employees in obtaining union membership and 

dues authorization cards.  The Board reasonably found “[t]he evidence regarding 

this [claim] unavailing.”  (A. 29.)  Thus, the record establishes that union stewards 

at each company facility were responsible for obtaining signed authorizations from 

employees.  One employee, Dean Walgren, testified that union steward Vinnie 

Montefiore, told him that he had to fill out the forms and “[t]hat core members 

weren’t really member[s].”  (A. 29; 263.)  Putting aside that core members do 

indeed have more limited rights than full union members (see above p. 27 n.5), the 

credited record evidence does not establish that any other unit employee, among 
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the 146 unit employees, received the same information prior to signing an 

authorization card.  In these circumstances, the Board was fully warranted in 

finding Walgren’s testimony “cannot . . . be sufficient evidence of employee 

coercion to invalidate the well over 100 dues authorization cards obtained by the 

union in January 2016.”  (A. 29.)   

Moreover, to the extent the Company suggests (Br. 29-33) that it was simply 

looking out for its employees’ rights, that claim is not persuasive.  As the Supreme 

Court long ago explained, “[t]o allow employers to rely on employees’ rights in 

refusing to bargain with the formally designated union is not conducive to that end, 

it is inimical to it.”  Brooks v. NLRB, 348 U.S. 96, 103 (1954).  Thus, the Board is 

“entitled to suspicion when faced with an employer's benevolence as its workers’ 

champion against their certified union.”  Auciello Iron Works, Inc. v. NLRB, 517 

U.S. 781, 790 (1996) (“There is nothing unreasonable in giving a short leash to the 

employer as vindicator of its employees’ organizational freedom.”).  
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CONCLUSION 

For the foregoing reasons, the Board respectfully requests that the Court 

deny the Company’s petition for review and enforce the Board’s Order in full. 

 
Respectfully submitted, 

/s/Ruth E. Burdick ______  
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deficit in the first year, making it a more modest proposal than other
immigrant-focused options.
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of unlawful hiring scheme when they takeover unionized workplaces.

Protective Gear: The cancellation of the first all-female space walk due to
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Jaclyn Diaz have the story.
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supporting worker benefits. Madison Alder and Paige Smith have the story.
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Agriculture’s Future: The House Judiciary Immigration and Citizenship
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Future of American Agriculture,” which will focus on immigration and farm
labor.
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defense contract frauds, according to a whistleblower lawsuit filed in
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Suits.”
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Age of Automation: Policies for a Changing Economy.” The group’s event
comes amid a growing calls for federal lawmakers to regulate and help
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artificial intelligence.

Services Sector: The Institute for Supply Management releases its March
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Avoiding Women Is No #MeToo Answer--Good Training, Messaging Is
Since the #MeToo movement started, employers are working to prevent and
respond to sexual misconduct, but now many men may feel at risk and avoid
women altogether. Jonathan Segal of Duane Morris offers training and
messaging tips for employers to ease the anxiety some men feel in the
workplace.
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Halliburton Worker Must Arbitrate Age and Disability Claims
A Halliburton employee who says he was fired because of his age and his
disability must arbitrate his claims, a federal judge ruled.
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__________________ 
 

STATEMENT OF JURISDICTION 

 This case is before the Court on the petition of Ingredion, Inc., d/b/a Penford 

Products Co. (“Ingredion”) for review, and the cross-application of the National 

Labor Relations Board (“the Board”) for enforcement, of a Board Decision and 
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Order issued against Ingredion on May 1, 2018, and reported at 366 NLRB No. 74.  

The Board had jurisdiction over the proceeding below pursuant to Section 10(a) of 

the National Labor Relations Act, 29 U.S.C. §§ 151 et seq., as amended (“the 

Act”).  29 U.S.C. § 160(a).  The Board’s Order is final, and this Court has 

jurisdiction pursuant to Section 10(e) and (f) of the Act.  29 U.S.C. § 160(e), (f).  

The petition and application are timely, as the Act provides no time limit for such 

filings.  Local 100G, Bakery, Confectionery, Tobacco Workers & Grain Millers 

International Union (“the Union”) intervened in support of the Board. 

STATEMENT OF THE ISSUES 

 1.  Whether substantial evidence supports the Board’s findings that 

Ingredion violated Section 8(a)(5) and (1) of the Act by dealing directly with 

bargaining-unit employees, unreasonably delaying its provision of bargaining-

related information, threatening employees with job loss in the event of a 

bargaining-related strike, and denigrating the Union by misrepresenting its 

bargaining positions. 

 2.  Whether substantial evidence supports the Board’s finding that Ingredion 

violated Section 8(a)(5) and (1) of the Act by unilaterally implementing its last 

offer without having reached a valid impasse in bargaining with the Union. 

 3.  Whether the Board acted within its broad discretion in ordering a notice-

reading remedy. 
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RELEVANT STATUTORY PROVISIONS 

 The relevant statutory provisions are included in the attached Addendum. 

STATEMENT OF THE CASE 

I. THE BOARD’S FINDINGS OF FACT 

A. Background; Ingredion’s Director of Human Resources Visits the 
Facility 

 
 Ingredion is a multinational corporation that manufactures and sells various 

products for food and industrial uses.  (A.2191; A.1966.)1  In March 2015, 

Ingredion purchased Penford Products Co. and its corn-milling facility located in 

Cedar Rapids, Iowa.  (A.2191; A.1966.)  The Union represents a bargaining unit of 

165 production and maintenance employees at the Cedar Rapids facility, and has 

represented the unit since 1948.  (A.2191; A.2022-23.)  At the time of its purchase 

by Ingredion, Penford Products was party to a collective-bargaining agreement 

with the Union that was set to expire in August 2015.  (A.2191; A.425-517.)  

Ingredion recognized the Union and continued to operate the facility under the 

terms of the existing agreement.  (A.2191; A.2092.) 

 On April 6, 2015, Ingredion’s Director of Human Resources, Ken Meadows, 

visited the Cedar Rapids facility.  (A.2191.)  As part of his visit, Meadows met 

                                           
1  “A.” refers to the deferred appendix filed by Ingredion.  References preceding a 
semicolon are to the Board’s findings; those following are to the supporting 
evidence.  “Br.” refers to Ingredion’s opening brief. 



4 
 

 
 

with the Union’s local officers.  (A.2191-92.)  During the meeting, another 

manager mentioned the employees’ existing health-insurance coverage and 

pension benefits.  (A.2191-92; A.1973, 1987-88.)  In response to both topics, 

Meadows waved his hand and said “bye-bye.”  (A.2192; A.1794, 1973, 1987-88.)  

Meadows mentioned that there were going to be radical changes in the next 

contract, that he had been through many negotiations and knew how they worked, 

and that if the Union chose to strike then Ingredion could replace the employees.  

(A.2192; A.1794, 1973, 1987-88.) 

 After leaving his meeting with the union officials, Meadows toured the 

facility with two managers and spoke to several bargaining-unit employees on the 

shop floor.  (A.2193; A.1967.)  Speaking to employees in the ethanol control room, 

Meadows introduced himself and explained that he would be negotiating the next 

contract for Ingredion.  (A.2193; A.1960-62, 1964-65.)  Meadows then asked the 

employees what they would be looking for in a contract.  (A.2193; A.1960-62, 

1964-65.)  For the next twenty-five minutes, Meadows discussed a variety of 

substantive proposals with the employees, including retiree health insurance, wage 

increases, vacation scheduling, staffing levels, rotating shift scheduling, and 

seniority-based vacation benefits.  (A.2193; A.1960-62, 1964-65, 2027-29.)  

Meadows told the employees that the existing health-insurance plan was subject to 

a “Cadillac tax,” that the employees would have Ingredion’s insurance plan 
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instead, and that the employees’ pensions were a thing of the past and would be 

going away.  (A.2193; A.1960-62, 1964-65.) 

 Meadows and the two managers accompanying him also spoke to an 

employee in the dry-starch department, who was informed that Meadows was 

going to be the chief negotiator for Ingredion and who was asked what he would 

like to see in the next contract.  (A.2193-94; A.1956-57.)  The employee suggested 

that he would like to see a $5 raise in his pension multiplier, to which Meadows 

replied that he did not think the employee was going to see that.  (A.2193-94; 

A.1956-57.)  When the employee raised the issue of retiree health insurance, 

Meadows responded that the employee did not need such insurance unless he 

planned to retire soon.  (A.2194; A.1956-57.) 

B. Ingredion Initiates Bargaining; the Union Requests Benefits-
Related Information 

 
 On May 11, Ingredion provided the Union with formal notice of its intent to 

terminate the expiring collective-bargaining agreement.  (A.2194; A.1774.)  The 

Union sent a letter to Ingredion on May 13 requesting a variety of information in 

anticipation of bargaining, including:  the total dollar costs and accounting method 

for the costs of fringe benefits for the previous year; the cents-per-hour individual 

cost for each dollar increase to the defined-benefit pension multiplier; and the 

cents-per-hour individual cost for each 1% increase in the direct-contribution plan.  

(A.2195; A.2099.) 
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C. The Parties Begin Bargaining in June and Exchange Initial 
Proposals; the Union Renews Its Previous Information Request 

 
 Ingredion and the Union commenced bargaining in June.  (A.2195; A.1625-

27.)  Meadows served as the chief negotiator for Ingredion.  (A.2191; A.1627.)  

The Union’s chief negotiators were international vice president Jethro Head and 

local president Christopher Eby.  (A.2191; A.1627.) 

On June 1, the parties met briefly to exchange initial bargaining proposals.  

(A.2195; A.1990-91, 2098.)  The Union’s proposals were based on the expiring 

agreement at the Cedar Rapids facility.  (A.2195; A.312-16, 425-517.)  Ingredion’s 

proposal set forth an entirely new contract in both form and substance, and bore no 

resemblance to the existing agreement.  (A.2195; A.2-38.)  Meadows indicated that 

his goal was ultimately to get a contract, but that Ingredion was not Penford 

Products and that his proposal contained radical changes.  (A.2195; A.1713, 1750, 

1991.)  Meadows read from a document stating that Ingredion was requesting that 

“the entirety of the parties’ collective-bargaining agreement, and all of its Articles 

and Sections, be reopened and renegotiated,” and that there were no provisions that 

Ingredion proposed “to remain unchanged.”  (A.2195; A.1817.) 

 On June 29, the parties met for a four-hour bargaining session.  (A.2196; 

A.1991-94.)  At the start of the session, Head presented a letter renewing the 

Union’s earlier request for information regarding fringe benefits and pension costs.  

(A.2196; A.1770.)  In response, Meadows stated that he did not intend to provide 
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pension-related information because Ingredion’s proposed agreement did not 

contain a pension provision.  (A.2196; A.1991.)  Meadows also went through each 

of the Union’s initial proposals, in less than ten minutes, and stated that he was 

“not interested” in the majority of them.  (A.2196; A.1715-16, 1979-80, 1992.)  

Meadows did not explain further.  (A.2196; A.1992, 2048.)  The Union later 

presented additional non-economic proposals.  (A.2196; A.318-21.) 

 On June 30, the parties met for approximately one hour and twenty minutes.  

(A.2196; A.1994-95.)  Ingredion provided the Union with a second proposed 

agreement making several changes to its initial proposal.  (A.2196; A.40-77.)2  

Near the start of the session, Head stated that the parties needed to come up with an 

“agreed-upon process” so that they could “actually have negotiations,” rather than 

simply saying “not interested.”  (A.2196; A.1718, 1753, 1994.)  Meadows stated 

that he was not coming off his proposed agreement, that he was willing to put 

together a last, best, and final offer, and that the Union would see work going on in 

the Cedar Rapids facility related to that.  (A.2196; A.1719, 1753, 1976, 1994.)  

Subsequent to the meeting, the Union created a list of the many concessions that 

Ingredion was proposing relative to the expiring agreement.  (A.2197; A.1782-85.) 

 

                                           
2  The changes between Ingredion’s initial proposal, its subsequent offers, and its 
last, best, and final offer are summarized in a chart at A.1807-08. 
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D. Ingredion’s Managers State That Employees Might Lose Their 
Jobs if They Strike and That They Should Convince the Union to 
Start Bargaining over Improved Benefits 

 
 In mid-July, as the expiration date of the existing agreement approached, a 

group of employees on the shop floor began discussing the ongoing negotiations 

and the possibility of a bargaining-related strike.  (A.2206; A.1957-58.)  They were 

approached by Facility Manager David Vislisel, who told the employees that they 

“might want to think long and hard about walking out on these people,” because 

Ingredion had “deep pockets and lots of plants that make the same thing you do.”  

(A.2206; A.1957-58.)  Vislisel warned that employees “may not get back in the 

door if you go out.”  (A.2206; A.1957-58.) 

 Also in mid-July, two employees who were considering retiring by the end 

of the month were separately approached by Operations Manager David 

Roseberry, who explained that he had been instructed to speak with them by 

Meadows.  (A.2205; A.2041-42, 2044-45.)  Roseberry told the employees that they 

should wait to retire because Ingredion was seeking improved retirement benefits.  

(A.2205; A.2041-42, 2044-45.)  Roseberry told the employees to convince the 

Union to start negotiating over Ingredion’s proposals.  (A.2205; A.2042, 2045.) 
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E. The Parties Continue Bargaining in July and Make Slow 
Progress; the Union Again Renews Its Information Request 

 
 The parties did not meet again until July 27, when they met across three and 

a half hours with a federal mediator present.  (A.2197; A.1995-96.)  During the 

meeting, Meadows told the Union that he had already addressed their proposals, 

and that the provisions of the expiring contract did not allow Ingredion to “grow.”  

(A.2197; A.1720, 1996.)  When Head asked how they did not allow Ingredion to 

grow, Meadows did not answer.  (A.2197; A.1996.) 

 On July 28, the bargaining session lasted approximately twelve hours.  

(A.2197-98; A.1996-2001.)  Ingredion presented a revised proposed agreement 

that contained retiree health insurance, which was discussed for the first time, as 

well as a wage proposal establishing a permanent two-tier wage scale.  (A.2197-

98; A.79-116, 1722-24, 1996-98.)  The only explanation that Meadows offered for 

the permanent two-tier wage scale was that Ingredion required “economic 

adjustment.”  (A.2198; A.1902, 2049-50.)  Beginning in its July 28 offer, 

Ingredion began including a provision granting it the authority to switch the 

normal workday from eight hours to twelve hours “if at least 65% of the 

classification votes to go to a 12 hour shift.”  (A.92 art.X.) 

 On July 29, the parties met across approximately eight hours.  (A.2198-99; 

A.2002-04.)  Meadows gave the Union another proposed agreement including 

several changes.  (A.2198; A.118-55, 569-71, 1807-08.)  After the Union presented 
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its list of the concessions that Ingredion was seeking relative to the expiring 

agreement, the parties had productive discussions on various issues.  (A.2198-99; 

A.1725-30, 1782-85, 2003-04.) 

 On July 30, the parties met for approximately five hours.  (A.2199; A.2006-

08.)  The Union provided Ingredion with a new written information request 

seeking, among other things, the three items previously requested in June and May.  

(A.2199; A.1111-12.)  The parties also discussed a revised proposal from 

Ingredion that included several further changes.  (A.2199; A.157-94, 2007.) 

 On July 31, the parties met for six and a half hours.  (A.2199-2200; A.2008-

09.)  Ingredion presented a revised proposal that, for the first time, included 

language on regular medical insurance.  (A.2199; A.196-232.)  The parties also 

engaged in substantive discussions for the first time regarding proposed changes to 

the defined-benefit pension plan in the expiring agreement.  (A.2199; A.323, 1732-

33.)  Given that the existing contract was set to expire the following day, Head 

suggested that he was willing to take an offer from Ingredion to employees for a 

vote.  (A.2200; A.2009.)  After a caucus, Ingredion presented a “final offer” that 

improved its proposed wage increase.  (A.2200; A.234-70.)  During this bargaining 

session, Ingredion finally provided the Union with all of the previously requested 

information. (A.2200; A.2009.) 
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F. The Parties Continue Bargaining in August After the Employees 
Overwhelmingly Reject Ingredion’s Offer; Ingredion Declares 
Impasse in Mid-August 

 
 The parties’ existing agreement expired on August 1.  (A.2200; A.511.)  On 

the same day, the Union presented Ingredion’s “final offer” to the bargaining-unit 

employees, with approximately 95% voting against it.  (A.2200; A.2010.) 

The parties next met for six hours on August 17.  (A.2200-01; A.2010-12.)  

At the start of the session, Head reiterated that most of the bargaining unit had 

voted down Ingredion’s offer, and he suggested that Ingredion present its proposals 

in the form of the expiring agreement.  (A.2200; A.1734.)  Meadows replied that 

Ingredion would take a hard look at the issues and prepare a proposal.  (A.2201; 

A.1735.)  Head emphasized that the Union was willing to move on substantive 

issues and reiterated that the parties needed a better process for negotiating over 

proposals.  (A.2201; A.2011-12.) 

 On August 18, the parties met for nearly eight hours.  (A.2201-02; A.2012-

16.)  The meeting began with Meadows declaring that he had reviewed the Union’s 

earlier proposals and that the parties were at impasse.  (A.2201; A.1736.)  

Meadows then presented the Union with a newly revised offer labeled “last, best, 

and final offer.”  (A.2201; A.272-310.)  After a caucus, the Union presented its 

own economic and non-economic proposals.  (A.2201; A.325-38.)  Meadows 

stated that he would consider particular proposals that the Union wanted to 
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address, and that Ingredion was willing to continue making changes based on its 

last offer.  (A.2201-02; A.1737-39.) 

G. The Parties Meet in September and the Union Makes Significant 
Concessions; Ingredion Nonetheless Implements Its Last Contract 
Offer; Ingredion Later Polls Employees About Changing Their 
Work Schedules Without Consulting the Union 

 
 The parties did not meet again until September 9, and that meeting only 

lasted three minutes with no substantive discussions.  (A.2202; A.1625, 2016-17.)   

 On September 10, the parties met across twelve hours.  (A.2202; A.2017-

19.)  Meadows stated that he was going to keep an “open mind” about the Union’s 

proposals and that he was potentially willing to modify Ingredion’s last, best, and 

final offer.  (A.2202; A.1741.)  After a caucus, the Union presented an “offer of 

settlement” that made concessions on numerous significant issues and withdrew or 

modified a number of proposals to match Ingredion’s offer, such as eliminating the 

longstanding labor-relations committee, modifying the grievance-arbitration 

procedure, and eliminating various letters of understanding attached to the expiring 

agreement.  (A.2202; A.340-423.) 

 On September 11, the parties met briefly and Meadows stated that Ingredion 

was not interested in the Union’s offer of settlement.  (A.2202; A.2019-20.)  The 

Union suggested that the parties continue bargaining and proposed additional 

bargaining dates.  (A.2202; A.2020.)  The Union reiterated in a September 13 letter 
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that it did not consider the parties to be at impasse and that it wanted to pursue 

further bargaining.  (A.2202; A.1792.) 

On September 14, Ingredion implemented its last, best, and final offer and 

put into effect significant changes to employees’ terms of employment.  (A.2202; 

A.272-308, 2020.)  In October, subsequent to the implementation of its last offer, 

Ingredion polled maintenance employees about switching to a combination of 

eight-hour and twelve-hour shifts.  (A.2218-19; A.1798-1805, 2035-37.) 

H. The Union Files Charges with the Board; an Administrative Law 
Judge Issues a Recommended Decision 

 
 The Union filed an unfair-labor-practice charge with the Board on 

September 24, and an amended charge on December 29, alleging that Ingredion 

violated the Act through its bargaining-related conduct.  (A.2190; A.1630-31.)  

The Board’s General Counsel issued an unfair-labor-practice complaint in January 

2016.  (A.2190; A.1632-44.)  On April 16, 2016, the Board’s General Counsel 

amended the complaint to allege several additional violations.  (A.2190; A.1659-

62.)  An administrative law judge held an evidentiary hearing over six days 

between April 18 and April 28, 2016.  (A.2190.)  The judge issued a recommended 

decision and order finding that Ingredion violated the Act in numerous ways.  

(A.2190-2223.) 
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II. THE BOARD’S CONCLUSIONS AND ORDER 

 On May 1, 2018, the Board (Members Pearce, McFerran, and Emanuel) 

affirmed the judge in relevant part and found that Ingredion violated Section 

8(a)(5) and (1) of the Act by unilaterally implementing its last offer without 

reaching a valid bargaining impasse; dealing directly with employees; and 

unreasonably delaying its provision of relevant information requested by the 

Union.  (A.2187.)  The Board found that Ingredion also violated Section 8(a)(1) by 

threatening employees with job loss if they went on strike; and denigrating the 

Union by falsely telling employees that the Union was unwilling to negotiate over 

improved terms.  (A.2187.)  The Board found it unnecessary to pass on several 

additional unfair-labor-practice allegations deemed meritorious by the judge, 

because they would not materially affect the remedy.  (A.2186-87 nn.1-3.) 

 The Board’s Order requires Ingredion to cease and desist from the unfair 

labor practices found and from, in any like or related manner, interfering with, 

restraining, or coercing employees in the exercise of the rights guaranteed by the 

Act.  (A.2187-88.)  Affirmatively, the Board’s Order requires Ingredion to, on 

request, bargain in good faith with the Union and rescind the changes unilaterally 

implemented on September 14; put into effect all terms of employment established 

by the expired agreement and maintain those terms until the parties have bargained 

to an agreement or a valid impasse; make whole employees for any losses; make 
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contributions established under the expired agreement; make whole employees 

discharged, suspended, or denied work as a result of the unilateral implementation; 

and post a remedial notice.  (A.2187-88.)  The Board’s Order also requires 

Ingredion to convene employees for a public notice reading by Meadows, or by a 

Board agent with Meadows and other management officials present.  (A.2188.) 

SUMMARY OF ARGUMENT 

 Ingredion committed numerous violations of the Act during bargaining with 

the Union over a new contract.  Substantial evidence supports the Board’s findings 

that, almost immediately after the parties began discussing the prospect of 

bargaining, Ingredion engaged in a series of unlawful actions undermining the 

Union, including:  dealing directly with bargaining-unit employees about the 

contents of the next contract, refusing to provide important bargaining-related 

information to the Union for several months, threatening employees that they 

might lose their jobs if they went on strike in support of the Union, and falsely 

informing employees that the Union was unwilling to negotiate over improved 

benefits.  Ingredion has failed to establish that any of these unfair-labor-practice 

findings are unsupported by record evidence, are procedurally infirm, or are 

otherwise not entitled to deference. 

 The primary unfair labor practice at issue is Ingredion’s decision to 

unilaterally implement new terms of employment while still engaged in fruitful 



16 
 

 
 

bargaining.  This violation turns on the Board’s finding that the parties had not yet 

reached a genuine overall bargaining impasse, which is a complex question of fact 

uniquely within the Board’s expertise and entitled to particular deference by the 

Court.  Here, Ingredion insisted that the parties bargain from scratch over an 

entirely new contract.  Despite the difficulties inherent in such an undertaking, 

both parties softened their positions on certain issues over time and the parties 

were making slow progress toward a potential negotiated agreement.  Nonetheless, 

at just the tenth bargaining session, Ingredion declared impasse and presented the 

Union with a final offer.  Only three meetings after that—despite having continued 

to engage in productive bargaining with the Union—Ingredion decided to 

implement its offer. 

 The Board’s finding that Ingredion failed to show that the parties had 

reached valid impasse is well supported by the record.  The Board first found that, 

even assuming that Ingredion had been bargaining entirely in good faith, the 

evidence did not show that the parties were deadlocked, or that they had fully 

explored all possible paths towards a negotiated agreement.  Thus, for example, 

Ingredion continued to productively bargain with the Union even after having 

nominally declared “impasse” in mid-August, and the Union demonstrated a 

genuine willingness to continue bargaining by making significant concessions on 

important issues just days before Ingredion implemented its last offer. 
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The Board further found that valid impasse was precluded by Ingredion’s 

failure to approach bargaining in good faith.  Although Ingredion changed its 

positions on certain issues over time and demonstrated the possibility of further 

progress toward a negotiated agreement, Ingredion also impeded negotiations by 

approaching bargaining without an open mind toward the Union’s proposals, and 

without fully explaining the reasoning behind its own proposals so as to facilitate 

informed bargaining.  Moreover, Ingredion engaged in a variety of unfair labor 

practices that undermined the Union’s position, and its implemented offer was 

tainted by the inclusion of a provision allowing Ingredion to cut the Union out of 

discussions with bargaining-unit employees over changes to their work schedules. 

In its brief to the Court, Ingredion does not squarely grapple with the 

Board’s detailed analysis, and instead seeks to substitute its own misleading 

characterizations of the bargaining and of the record evidence—including self-

serving testimony from its chief negotiator, which the Board chose not to fully 

credit.  Ingredion has failed to establish that the Board’s findings were not based 

on substantial evidence, or that they are not entitled to affirmance by the Court.  

Finally, Ingredion has also failed to establish that a notice-reading remedy was 

outside the Board’s broad remedial discretion. 
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ARGUMENT 

I. Ingredion Violated Section 8(a)(5) and (1) of the Act by Dealing Directly 
with Bargaining-Unit Employees, Unreasonably Delaying Its Provision 
of Bargaining-Related Information, Threatening Employees with Job 
Loss in the Event of a Bargaining-Related Strike, and Denigrating the 
Union by Misrepresenting Its Bargaining Positions 

 
A. Applicable Principles and Standard of Review 

Section 7 of the Act guarantees employees the right “to form, join, or assist 

labor organizations, to bargain collectively through representatives of their own 

choosing, and to engage in concerted activities for the purpose of collective 

bargaining.”  29 U.S.C. § 157.  In turn, Section 8(a)(1) makes it an unfair labor 

practice for an employer to “interfere with, restrain, or coerce employees” in the 

exercise of Section 7 rights.  29 U.S.C. § 158(a)(1).  Section 8(a)(5) makes it a 

separate unfair labor practice for an employer to “refuse to bargain collectively 

with the representative of [its] employees.”  29 U.S.C. § 158(a)(5).  A violation of 

Section 8(a)(5) results in a derivative violation of Section 8(a)(1).  Brewers & 

Maltsters, Local Union No. 6 v. NLRB, 414 F.3d 36, 41 (D.C. Cir. 2005). 

The Board’s findings are conclusive if supported by substantial evidence on 

the record as a whole, even if the Court might justifiably have reached a different  

conclusion.  Universal Camera Corp. v. NLRB, 340 U.S. 474, 487-88 (1951).  The 

Court affords a “very high degree” of deference to the Board, and will affirm its 
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findings unless “no reasonable factfinder” could find as the Board did.  Alden 

Leeds, Inc. v. NLRB, 812 F.3d 159, 165 (D.C. Cir. 2016). 

B. Ingredion Violated Section 8(a)(5) and (1) by Dealing Directly 
with Employees About Changes in the Next Contract 

 
 The Board first found that Ingredion violated the Act on April 6 when 

Meadows, its chief negotiator in the upcoming bargaining, toured the Cedar Rapids 

facility and, after soliciting bargaining-related proposals from employees, told 

employees what would or would not be acceptable in the next contract.  (A.2194.)  

An employer violates Section 8(a)(5) and (1) and undermines “the essential 

principle of collective bargaining” when it circumvents its employees’ exclusive 

representative in order to discuss bargaining-related issues directly with individual 

employees.  Medo Photo Supply Corp. v. NLRB, 321 U.S. 678, 684-85 (1944); see 

Allied-Signal, Inc., 307 NLRB 752, 753-54 (1992) (observing that an employer’s 

decision to seek input directly from employees “plainly erodes the position of the 

designated representative”). 

 Shortly after leaving a meeting with local union officials, Meadows 

approached several employees on the shop floor and began discussing the next 

contract.  (A.1956-57, 1960-62, 1964-65.)  Meadows not only solicited individual 

employees’ positions on specific issues, but he also informed employees what they 

were going to get in the next contract—before negotiations with the Union had 

even begun.  E.g., Armored Transp., Inc., 339 NLRB 374, 376 (2003) (finding 
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violation where employer presented bargaining proposals to employees prior to 

union).  Moreover, Meadows addressed substantive issues that he knew were of 

concern to the Union and would likely be raised during bargaining, and yet he told 

employees that certain terms in the existing contract negotiated by the Union were 

undesirable or would be going away.  E.g., Obie Pac., Inc., 196 NLRB 458, 458-59 

(1972) (finding violation where employer discussed existing terms with employees 

to weaken position of union). 

 Contrary to Ingredion (Br.36-40), the bargaining-related discussions at issue 

were unequivocally initiated by Meadows, who introduced himself as Ingredion’s 

chief negotiator for the next contract before asking employees what they wanted to 

see in that contract, and thus Meadows was not simply responding to “employee 

questions.”  Nor were the discussions “brief and general” (Br.38), given that 

Meadows spoke with employees in the ethanol control room for twenty-five 

minutes about specific policies, and at least one additional employee in a separate 

conversation involving detailed proposals.  To the extent that Meadows had an 

established “practice” (Br.40) of soliciting input from union-represented 

employees shortly before commencing bargaining, it would merely suggest that 

Meadows had a practice of routinely violating the Act. 
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C. Ingredion Violated Section 8(a)(5) and (1) by Unreasonably 
Delaying the Provision of Bargaining-Related Information 

 
 The Board found that Ingredion violated the Act between early May and the 

end of July when it unreasonably delayed furnishing important bargaining-related 

information requested by the Union.  (A.2186 n.1, 2207-08.)  The duty to bargain 

in good faith includes the “general obligation to provide information that is needed 

by the bargaining representative for the proper performance of its duties.”  NLRB v. 

Acme Indus. Co., 385 U.S. 565, 568 (1967).  Thus, an employer violates Section 

8(a)(5) and (1) by failing to reasonably respond to requests for presumptively 

relevant information, such as information related to wages and benefits.  See 

Country Ford Trucks, Inc. v. NLRB, 229 F.3d 1184, 1191-92 (D.C. Cir. 2000).  An 

employer violates the Act not only by refusing to provide requested information, 

but also by unreasonably delaying its response.  Brewers & Maltsters, 414 F.3d at 

45; Woodland Clinic, 331 NLRB 735, 736-37 (2000). 

 On May 13, after Ingredion provided notice of its intent to terminate the 

existing agreement and bargain over a new contract, the Union submitted a written 

information request seeking, among other things:  (i) the total cost and cents-per-

hour cost and accounting method for each fringe benefit during the previous year; 

(ii) the cents-per-hour cost for each dollar increase in the defined-benefit pension 

multiplier; and (iii) the cents-per-hour cost for each 1% increase in the direct-

contribution pension plan.  (A.2099.)  Given Meadows’ earlier statements, the 
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Union had reason to expect that Ingredion would try to radically change such 

benefits during the upcoming bargaining.  Ingredion no longer disputes (Br.46-50) 

that the requested information was relevant and that it was legally obligated to 

provide it.  Nonetheless, Ingredion inexplicably refused to provide all of the 

requested information until July 31.  (A.1114-15.) 

 As the Board found, Ingredion offered no contemporaneous explanation to 

the Union regarding any difficulties it may have experienced in retrieving the 

specific information at issue.  (A.2208.)  To the contrary, Ingredion repeatedly 

indicated, both internally and to the Union, that it did not intend to provide certain 

information because a pension increase did not fit Ingredion’s own bargaining 

proposals.  (A.542, 1796, 1970, 1991.)  Although some of the information may 

have originally been held by a third party, Ingredion failed to show that the 

information in question was complex to assemble or difficult to retrieve.  Given 

these facts, substantial evidence supports the Board’s finding that Ingredion’s 

eleven-week delay in providing the information was unreasonable.  See, e.g., 

Woodland Clinic, 331 NLRB at 737 (finding seven-week delay in providing 

information until shortly before declaring impasse to be unlawful); Bundy Corp., 

292 NLRB 671, 671-72 (1989) (finding ten-week delay in providing benefits-

related information during bargaining to be unlawful). 
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 Ingredion attempts (Br.46-50) to obfuscate its unlawful conduct by focusing 

on ancillary information requested by the Union or provided by Ingredion, rather 

than the three specific items that are the subjects of the Board’s unfair-labor-

practice finding.  The fact that Ingredion selectively complied with its legal 

obligations and timely provided a “substantial amount” (Br.47) of other 

information is immaterial.  As a result, much of the testimony cited by Ingredion 

(Br.47-50) regarding its overall efforts is simply irrelevant, and, moreover, 

Ingredion misleadingly cites testimony dealing with entirely separate information 

requests to falsely imply that Meadows told the Union it would take “several 

months” to retrieve the three items at issue. 

D. Ingredion Violated Section 8(a)(1) by Threatening Employees 
That They Would Lose Their Jobs If They Went Out on Strike 

 
 The Board next found that Ingredion violated the Act in July when its 

facility manager, David Vislisel, addressed the possibility of a strike and warned 

employees to “think long and hard about walking out on these people,” because 

Ingredion had “deep pockets” and many other facilities making the same product.  

(A.2206; A.1957-58.)  Vislisel further warned that employees might “not get back 

in the door” if they ever went out on strike.  (A.2206; A.1957-58.)  An employer 

violates Section 8(a)(1) by coercively threatening its employees that they would 

risk unconditional job loss in the event of a strike.  Care One at Madison Ave., 

LLC v. NLRB, 832 F.3d 351, 360-61 (D.C. Cir. 2016); Baddour, Inc., 303 NLRB 
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275, 275 (1991).  Substantial evidence supports the Board’s finding that Vislisel’s 

remarks, which came from an upper-level manager at the facility, threatened 

employees that if they went on strike in support of the Union’s position in the 

ongoing bargaining then they might lose their jobs. 

Contrary to Ingredion (Br.45-46), Vislisel’s comments were not mere 

predictions as to probable economic consequences “beyond [Ingredion’s] control,” 

NLRB v. Gissel Packing Co., 395 U.S. 575, 618 (1969).  Instead, Ingredion’s 

manager relayed a straightforward threat of reprisal to be taken “solely on 

[Ingredion’s] own volition,” id. at 619, which included the coercive implication 

that Ingredion might respond to a strike by shifting production to its other facilities 

and eliminating jobs at the newly acquired Cedar Rapids facility.  As has long been 

recognized, employees are “particularly sensitive” to rumors of plant closings or 

job loss, and reasonably “take such hints as coercive threats rather than honest 

forecasts.”  Id. at 619-20; e.g., Care One, 832 F.3d at 361 (reiterating that Court 

would not second-guess Board’s reasonable finding as to unlawful coercive effect 

of employer pamphlet warning that strike could “jeopardize” employees’ jobs). 

Ingredion’s claim that the Board “never addressed” this violation (Br.44) is 

frivolous.  The Board affirmed the administrative law judge’s “rulings, findings, 

and conclusions”—with several enumerated exceptions—and adopted the judge’s 

recommended order as modified.  (A.2186.)  The Board’s Order expressly includes 
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the finding that Ingredion unlawfully “threaten[ed] employees that they might lose 

their jobs if they went on strike.”  (A.2187, 2189.)  It is a routine principle of 

agency procedure that the affirmed findings of an administrative law judge become 

the findings of the Board, whether or not the Board itself provides additional 

analysis.  E.g., StaffCo of Brooklyn, LLC v. NLRB, 888 F.3d 1297, 1304 (D.C. Cir. 

2018). 

Equally meritless are Ingredion’s attempts (Br.44-46, 50-53) to avoid 

liability by claiming that the Board’s finding was procedurally barred, or that it 

violated Ingredion’s due process rights.  Under Section 10(b) of the Act, the 

allegations in an unfair-labor-practice complaint must be based on charges filed 

within six months of the events in question or “closely related” to timely filed 

charges.  See 29 U.S.C. § 160(b); Pioneer Hotel, Inc. v. NLRB, 182 F.3d 939, 944 

(D.C. Cir. 1999).  Here, both the September 2015 original charge and December 

2015 amended charge specifically alleged that Ingredion had threatened employees 

with replacement.  (A.1630-31.)  Thus, the allegation in the amended complaint 

that Vislisel threatened employees in July 2015 was encompassed by a timely filed 

charge.  (A.2190.)  Ingredion has likewise failed to establish a due process 

violation or to show the requisite prejudice where it received notice of the 

amendment before the hearing had opened, and where the issue was fully litigated 

during the hearing.  Davis Supermarkets, Inc. v. NLRB, 2 F.3d 1162, 1169 (D.C. 
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Cir. 1993).  Ingredion cross-examined the employee testifying about Vislisel’s 

remarks and did not seek to recall him before the hearing closed ten days later, and 

it subsequently called Vislisel as a defense witness.  (A.2206.)  Tasty Baking Co. v. 

NLRB, 254 F.3d 114, 122-23 (D.C. Cir. 2001) (noting lack of prejudice where 

employer “had a full opportunity to cross-examine the General Counsel’s witness 

about the circumstances surrounding [alleged] threats”). 

E. Ingredion Violated Section 8(a)(1) by Denigrating the Union to 
Employees and Falsely Suggesting That the Union Was Unwilling 
to Negotiate Over Improved Benefits 

 
 The Board found that Ingredion again violated the Act in July when its 

operations manager, David Roseberry, contacted employees at Meadows’ direction 

and denigrated the Union by falsely portraying the Union’s conduct in the ongoing 

bargaining.  (A.2186 n.1, 2205-06.)  An employer violates Section 8(a)(1) by 

suggesting to employees that their chosen bargaining representative “stands as an 

impediment to an increase in wages or benefits.”  Faro Screen Process, Inc., 

362 NLRB No. 84, 2015 WL 1956203, at *2 (Apr. 30, 2015).  Thus, for example, 

an employer unlawfully denigrates its employees’ union when it misrepresents the 

union’s bargaining positions and blames the union for preventing employees from 

receiving benefits.  Miller Waste Mills, Inc., 334 NLRB 466, 467 (2001), enforced, 

315 F.3d 951 (8th Cir. 2003); see, e.g., Am. Meat Packing Corp., 301 NLRB 835, 

839 (1991) (finding that employers violate the Act by misrepresenting a union’s 
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bargaining position and creating “the impression that the employer rather than the 

union is the true protector of the employees’ interests”). 

 In mid-July, Meadows instructed Roseberry to talk to senior employees who 

had expressed interest in retiring.  (A.2041-42, 2045.)  After asking another 

manager about retirement benefits, two employees were separately approached by 

Roseberry and informed that they should wait to retire because Ingredion was 

seeking better contractual terms.  (A.2041-42, 2044-45.)  Roseberry told one 

employee not to “let a few people in the union body” affect his retirement decision.  

(A.2042.)  Roseberry told the other employee that he needed to convince the Union 

“to go in an negotiate” regarding the employer’s more generous terms, and that he 

needed to “call [his union representatives] and have them get a hold of the 

company and start negotiating.”  (A.2045.)  Because of these remarks, employees 

began discussing whether the Union was telling them everything about the ongoing 

bargaining, and whether Ingredion had “a lot to give” employees that the Union 

was not negotiating over.  (A.2045.)  Substantial evidence thus supports the 

Board’s finding that Ingredion denigrated the Union by falsely suggesting that the 

Union was unwilling to negotiate over improved retirement benefits or other terms.  

See, e.g., Nat’l Med. Assocs., Inc., 318 NLRB 1020, 1030-31 (1995) (finding 

unlawful denigration where employer drove wedge between union and employees 

by posting letter suggesting that union prevented wage increase). 
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 In its opening brief (Br.42-44), Ingredion ignores parts of the credited 

testimony relied upon by the Board, such as one employee’s recollection that 

Roseberry told him to try to convince the Union to “start” negotiating over the 

terms offered by Ingredion (A.2045).  Nor was Roseberry merely expressing a 

negative “opinion” (Br.42) by making materially false statements about the Union 

being unwilling to negotiate.  See, e.g., Gissel Packing, 395 U.S. at 618 

(distinguishing statements of opinion from unlawful statements designed to 

“mislead” employees); cf. Children’s Ctr. for Behavioral Dev., 347 NLRB 35, 35-

36 (2006) (finding statements that union was costing employer money to be lawful 

where they were not materially false and did not accuse union of harming 

employees directly). 

 Ingredion is also wrong to claim that the unfair-labor-practice complaint was 

defective (Br.43) or that its due process rights were violated (Br.50-51) by the 

Board finding that Roseberry’s comments were unlawful.  The complaint clearly 

alleged that Roseberry violated Section 8(a)(1) and unlawfully denigrated the 

Union by his comments to employees about retirement benefits.  (A.1634-35, 

1640, 1662.)  The Board’s General Counsel does not need to plead the exact 

contents of testimony that will be elicited at the hearing, and, in any event, here the 

unfair-labor-practice finding was closely connected to the original complaint, 

Ingredion received fair notice of the unlawful-denigration theory, and the issue was 
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fully litigated.  Casino Ready Mix, Inc. v. NLRB, 321 F.3d 1190, 1199-1200 (D.C. 

Cir. 2003); Davis Supermarkets, 2 F.3d at 1169. 

F. Ingredion Violated Section 8(a)(5) and (1) by Dealing Directly 
with Employees About Changes to Their Work Schedules 

 
 Although occurring after Ingredion unilaterally implemented its last offer 

and thus not affecting the Board’s analysis regarding the lack of impasse, infra pp. 

49-51, the Board found that Ingredion separately violated the Act in October by 

directly polling maintenance employees about changing to a combination of eight-

hour and twelve-hour shifts.  (A.2218-19.)  An employer violates Section 8(a)(5) 

and (1) when it circumvents its employees’ designated bargaining representative 

and polls employees directly about changes to their working conditions.  Harris-

Teeter Super Mkts., Inc., 293 NLRB 743, 744-45 (1989) (finding unlawful direct 

dealing where employer polled employees about switching from five-day to four-

day workweek), enforced, 905 F.2d 1530 (4th Cir. 1990).  Substantial evidence 

supports the Board’s finding here:  it is undisputed that Ingredion polled 

employees about changing their schedules without first consulting the Union, and, 

as the Board found, Ingredion’s ability to do so was “never sanctioned by the union 

representing the employees.”  (A.2219.) 

Once again, Ingredion’s claim that the Board did not address this violation 

(Br.40-41) is without merit.  The Board affirmed the administrative law judge’s 

findings, except where it specified otherwise, and conformed its Order to the 
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standard remedial language for unlawful direct dealing concerning “wages, hours 

and working conditions.”  (A.2186-87.)  In this case, that generic language 

encompassed two separate instances of unlawful direct dealing. 

Moreover, contrary to its claims (Br.41), Ingredion violated the Act in this 

respect regardless of whether the parties had reached valid impasse.  Although an 

employer is entitled to implement certain changes following impasse, “the 

existence of impasse does not permit an employer to cease recognizing the union 

as the employees’ exclusive representative” or to implement a provision allowing it 

to deal directly with employees.  Inland Tugs v. NLRB, 918 F.2d 1299, 1310 (7th 

Cir. 1990); see Hotel Bel-Air v. NLRB, 637 F. App’x 4 (D.C. Cir. 2016).  The lone 

case cited by Ingredion (Br.41) is inapposite, because there, unlike here, the 

employer’s right to poll employees had been sanctioned in a collective-bargaining 

agreement executed by the employees’ union.  Enloe Med. Ctr. v. NLRB, 433 F.3d 

834, 839 (D.C. Cir. 2005). 

II. Ingredion Violated Section 8(a)(5) and (1) of the Act by Unilaterally 
Implementing Its Last Offer Without Having Reached a Valid Impasse 
in Bargaining with the Union 

 
 A. Applicable Principles and Standard of Review 

 An employer violates Section 8(a)(5) and (1) of the Act by making changes 

to union-represented employees’ terms and conditions of employment without first 

reaching final agreement or bargaining to valid impasse.  Litton Fin. Printing Div. 
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v. NLRB, 501 U.S. 190, 198 (1991); Wayneview Care Ctr. v. NLRB, 664 F.3d 341, 

348 (D.C. Cir. 2011).  Genuine impasse exists only when “good-faith negotiations 

have exhausted the prospects of concluding an agreement,” and there is “no 

realistic possibility” that continued bargaining would be fruitful.  Monmouth Care 

Ctr. v. NLRB, 672 F.3d 1085, 1088 (D.C. Cir. 2012).  Overall impasse has not been 

reached unless there has been a legitimate breakdown “in the entire negotiations,” 

as opposed to impasse on one or more discrete issues.  Wayneview Care, 664 F.3d 

at 349-50.  The existence of a valid bargaining impasse is an affirmative defense, 

and thus the burden of proving impasse rests with the party asserting it.  Monmouth 

Care, 672 F.3d at 1089. 

The Board evaluates impasse based on its “accumulated expertise in the 

area,” and it does not have a “fixed definition” of impasse “which can be applied 

mechanically to all factual situations.”  Teamsters Local Union No. 639 v. NLRB, 

924 F.2d 1078, 1083 (D.C. Cir. 1991).  The Board considers a variety of factors to 

determine whether the parties had, in fact, reached valid impasse, including:  the 

parties’ bargaining history, the good faith of the parties during the negotiations, the 

length of the negotiations, the importance of the issues as to which there was 

disagreement, and the contemporaneous understanding of the parties as to the state 

of negotiations.  Monmouth Care, 672 F.3d at 1088-89 (citing Taft Broad. Co., 
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163 NLRB 475, 478 (1967), affirmed sub nom. Am. Fed. of Television & Radio 

Artists v. NLRB, 395 F.2d 622 (D.C. Cir. 1968)). 

 The Court’s review is “particularly” limited with respect to the Board’s 

findings as to the existence of a valid bargaining impasse, which is a question of 

fact.  Monmouth Care, 672 F.3d at 1089.  The Court has consistently observed that, 

“in the whole complex of industrial relations,” few issues are “less suited” to 

judicial appraisal than the evaluation of a bargaining impasse, or “better suited to 

the expert experience of a board which deals constantly with such problems.”  

Wayneview Care, 664 F.3d at 348 (emphases added); e.g., Dallas Gen. Drivers, 

Warehousemen & Helpers, Local Union No. 745 v. NLRB, 355 F.2d 842, 844-45 

(D.C. Cir. 1966); accord Lapham-Hickey Steel Corp. v. NLRB, 904 F.2d 1180, 

1185 (7th Cir. 1990). 

B. The Parties Had Not Yet Exhausted the Possibility of Reaching an 
Agreement, and the Board Reasonably Found That Ingredion 
Failed to Prove Further Negotiations Would Have Been Futile 

 
The Board found that the parties had not yet fully explored all possible paths 

toward a negotiated agreement when Ingredion declared impasse or when it 

implemented its final offer, and that Ingredion therefore failed to establish the 

existence of valid impasse.  (A.2186-87.)  Thus, even setting aside the indicia of a 

lack of good faith discussed further below, infra pp. 43-54, the Board found that 

Ingredion violated the Act by unilaterally implementing its final offer. 
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1. The parties lacked an established bargaining relationship 
and their negotiations lasted a short period of time given 
that Ingredion sought an entirely new agreement   

 
The first and third traditional factors for evaluating impasse concern “the 

parties’ bargaining history” and “the length of the negotiations.”  Monmouth Care, 

672 F.3d at 1088-19.  The Board has long recognized that bargaining presents 

“special problems” when the parties do not have an established bargaining 

relationship and have not executed previous contracts together.  N.J. MacDonald & 

Sons, Inc., 155 NLRB 67, 71-72 (1965).  A reasonable period of bargaining in such 

situations will tend to be longer, because “difficulties [are] often encountered in 

hammering out fundamental procedures, rights, wage scales, and benefit plans in 

the absence of previously established practices.”  Lee Lumber & Bldg. Material 

Corp., 334 NLRB 399, 403 (2001), enforced, 310 F.3d 209 (D.C. Cir. 2002).  The 

Board also considers whether a party is seeking a “wide range of drastic cuts” such 

that good-faith negotiations would reasonably tend to be “difficult and potentially 

protracted.”  Newcor Bay City Div., 345 NLRB 1229, 1239 (2005). 

As the Board noted, Ingredion and the Union had no prior bargaining 

history.  (A.2214.)  Ingredion acquired Penford Products and the Cedar Rapids 

facility in March, and its chief negotiator, Meadows, met with local union officials 

for the first time in April.  When actual bargaining commenced in early June, 

Meadows made clear that management from the Cedar Rapids facility would have 
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very little input on the negotiations.  (A.1713, 1750, 1991.)  As the negotiations 

progressed, the Union repeatedly commented that the parties needed to establish 

basic procedures for bargaining rather than simply stating that they were not 

interested in each other’s proposals.  (A.2011-12.)  Moreover, as the Board 

emphasized, the parties were effectively bargaining from scratch over an entirely 

new contract due to Ingredion’s insistence on renegotiating every single term in the 

expiring agreement.  (A.2214.) 

Despite the arduous task of adjusting to a new bargaining relationship while 

negotiating over an entirely new replacement agreement, there were only ten 

bargaining sessions between June 1, when the parties first met briefly to exchange 

initial proposals, and August 18, when Ingredion declared impasse.  As the Board 

found, this was a “relatively low number of meetings” given the scope of the 

bargaining.  (A.2214.)  Several of these bargaining sessions lasted only a few 

hours, including caucuses.  There was also only one bargaining session between 

the date on which the Union finally received important benefits-related information 

and Ingredion’s declaration of impasse.  After declaring impasse, there were only 

three additional meetings—including one that lasted three minutes—before 

Ingredion unilaterally implemented its last offer.  

 Ingredion’s anomalous claim (Br.12-13) that there were “dozens” of 

bargaining sessions—evidently based on counting multiple “sessions” per day—is 
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false.  Meanwhile, all but one of the cases cited by Ingredion (Br.13) involved 

parties that had an established bargaining relationship and were bargaining over 

discrete changes to a predecessor agreement.  Although Erie Brush involved first-

contract negotiations and only eight formal bargaining sessions, in that case the 

parties were engaged in bargaining for over ten months before impasse, and they 

had been able to reach agreement “on all noneconomic issues except two,” which 

were the subjects of the impasse.  Erie Brush & Mfg. Corp. v. NLRB, 700 F.3d 17, 

19, 21 (D.C. Cir. 2012).  In any event, the limited number of bargaining sessions 

that took place here was plainly insufficient for the parties to reach agreement on 

replacing every single term of an expiring contract rooted in seventy years of 

bargaining history.  The Union had proposed beginning negotiations earlier than 

June (A.1772, 1987), but Ingredion refused that request and then proceeded to 

prematurely declare impasse shortly after the existing contract expired.  

2. The parties had not yet meaningfully discussed important 
issues and they were continuing to show movement 

 
 The fourth traditional impasse factor is “the importance of the issue or issues 

as to which there was disagreement.”  Monmouth Care, 672 F.3d at 1089.  The 

parties generally will not have reached valid impasse if important issues were only 

discussed late in the course of bargaining.  Atlas Refinery, Inc., 354 NLRB 1056, 

1071 (2010), incorporated by reference, 357 NLRB 1798 (2011), enforced, 

620 F. App’x 99 (3d Cir. 2015); cf. Sanders House v. NLRB, 719 F.2d 683, 687 (3d 
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Cir. 1983) (noting that “movement on one important issue may support a finding 

that an impasse did not exist even though other key issues remain unresolved,” 

because “a willingness to move toward an agreement on an important issue in 

dispute might trigger other concessions on related questions”). 

 As the Board explained, when Ingredion declared impasse the parties had 

not yet meaningfully negotiated over key issues affecting employees’ terms and 

conditions of employment.  (A.2214.)  For example, Ingredion had only made one 

wage proposal prior to declaring impasse, and the Union had not yet presented any 

specific wage proposal in advance of the bargaining session at which impasse was 

nominally declared.  Ingredion raised the issue of wages for the first time on July 

28 and proposed a permanent two-tier wage system with little supporting 

explanation.  Only three bargaining sessions after that Ingredion presented its “last, 

best, and final offer” while declaring impasse.  There was likewise little 

opportunity for the parties to discuss pension and healthcare benefits.  The Union 

did not present a proposal regarding pension benefits and the parties did not 

discuss pension or healthcare benefits until July 31.  The Union did not even 

receive all of the information it requested regarding pension and healthcare 

benefits until that same bargaining session.  See, e.g., Atlas Refinery, 354 NLRB at 

1071 (finding no impasse where “important economic issues were only discussed 

during the last three sessions”). 
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 Although the parties disagreed over the format of their contract proposals—

with the Union basing its proposals on the expiring agreement, and Ingredion 

basing its proposals on an entirely new agreement—the evidence supports the 

Board’s finding that this was not an impediment to further bargaining.  (A.2214-

15.)  To the contrary, both parties repeatedly showed movement on substantive 

terms and responded to proposals from the other party.  Thus, for example, the 

Union incorporated language from Ingredion’s initial offer in its June 29 non-

economic proposals with respect to in-house space for union elections, calculating 

seniority, and paid time off.  (A.318-20 art.II, art.V, art.VIII.)  Ingredion did the 

same thing in its July 28 and July 29 offers by adding language from the expiring 

agreement regarding retiree health insurance and paid leave.  (A.110 art.XX, 

A.135-38 art.XI.)  The Union made numerous major concessions in its September 

10 offer of settlement, and incorporated language from Ingredion on issues such as 

dues checkoff, the entire grievance-arbitration procedure, and retiree health 

insurance.  (A.342-43 art.I, A.343-46 art.II, A.383-86 art.X.)  In general, both 

parties exchanged summaries of their positions relative to the format of the other 

side’s proposals (A.1782-85, 1787), and bargaining was never impeded as a result 

of the format of the proposals alone. 

  Based on the foregoing facts, the Board reasonably inferred that further 

bargaining over substantive terms “may very well have resulted in the parties 
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compromising with respect to the format and language of a new agreement.”  

(A.2215.)  Moreover, even assuming, arguendo, that the parties would not have 

reached agreement on the form of the contract, the relevant inquiry in the present 

case is whether Ingredion’s declaration of impasse was unlawfully premature.  The 

parties clearly still had room to negotiate over wages, benefits, and other important 

issues that might have affected the contents of Ingredion’s implemented terms or 

led to an agreement.   Ingredion failed to meet its burden of proving that there was 

“no realistic possibility” that continued bargaining would have been fruitful.  

Monmouth Care, 672 F.3d at 1088. 

 Given the concrete evidence that the parties showed movement on 

substantive terms and incorporated each other’s proposals, the Court should also 

disregard Ingredion’s suggestion (Br.21) that the format of the proposals was a 

“critical issue” preventing any further progress.  There is a special doctrine in 

Board law under which a single issue may be of such importance that “there can be 

no progress on any aspect of the negotiations until the impasse relating to the 

critical issue is resolved.”  CalMat Co., 331 NLRB 1084, 1097 (2000) (discussing 

three-factor test).  That doctrine is an exception to the general rule.  Wayneview 

Care, 664 F.3d at 349-50.  Ingredion does not cite any case in which the format of 

parties’ proposals at the bargaining table was itself deemed a “critical issue,” and 

Ingredion fails to explain why or how such disagreement would have prevented 
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further negotiations over substantive terms.  Indeed, the format of the contract 

proposals did not prevent further bargaining over substantive terms in this case, 

and it was far from “rank speculation” (Br.20) for the Board to infer that continued 

bargaining may have been fruitful.  See Sanders House, 719 F.2d at 687; Hayward 

Dodge, Inc., 292 NLRB 434, 468 (1989) (explaining that there is “reason to 

believe that further bargaining might produce additional movement” after a party 

makes nontrivial concessions, even if a “wide gap between the parties remains”). 

3. The contemporaneous actions of the parties demonstrated 
their understanding that they were not deadlocked 

 
In order to find impasse, the Board also traditionally considers “the 

contemporaneous understanding of the parties as to the state of negotiations.”  

Monmouth Care, 672 F.3d at 1089.  Establishing genuine impasse requires a 

showing that both parties were unwilling to compromise further, such that 

continued bargaining would have been futile.  Grinnell Fire Prot. Sys. Co., 

328 NLRB 585, 585-86 (1999), enforced, 236 F.3d 187 (4th Cir. 2000).  Where 

one or both parties demonstrated a sincere willingness to continue making 

concessions or to consider alternative proposals, then there was no valid impasse.  

Teamsters, 924 F.2d at 1084 (noting that either party’s willingness “to move 

further toward an agreement” is of “central importance” to the impasse inquiry); 

e.g., Prime Healthcare Centinela, LLC, 363 NLRB No. 44, 2015 WL 7568337, at 

*2 (Nov. 24, 2015). 
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The Board found that the Union remained open to further bargaining prior to 

Ingredion’s premature declaration of impasse.  (A.2215.)  On August 17, just one 

day before Ingredion declared impasse, the Union expressly clarified that it was 

still willing to move on substantive issues.  At the following bargaining session, 

the Union presented a revised counteroffer that adopted language from Ingredion’s 

proposed agreement and compromised on numerous issues.  During the same 

session, the Union made compromises on wages and related provisions.  The 

Union’s willingness to continue negotiating was further confirmed by its 

September 10 “offer of settlement,” in which it acquiesced on a number of 

significant proposals contained in Ingredion’s last offer.  The Union agreed to drop 

many of the improved terms that it had been seeking relative to the expiring 

agreement, including reinstituting cost-of-living adjustments, increasing the 

defined-benefit pensions multiplier, extending medical insurance and death 

benefits, establishing a full-time paid union officer, and adding a variety of other 

employee benefits.  (A.1742.)3  The Union also agreed to eliminate the contractual 

joint labor-relations committee and modify the longstanding grievance procedure 

by adopting Ingredion’s proposed language, to soften its demands as to pension 

and insurance benefits, and to eliminate a raft of letters of understandings attached 

                                           
3  The numerous proposals that the Union dropped are indicated by check marks on 
the list of initial proposals in the record at A.312-16. 
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to the expiring agreement.  (A.343-46 art.II, A.383-86 art.X, A.390-423 art.XIII.)  

Just before Ingredion implemented its final offer, the Union again forcefully 

reiterated in a September 13 letter that it did not consider the parties to be at 

impasse and that it wanted to pursue further bargaining.  (A.1792.) 

 Although the Union’s demonstrated willingness to continue compromising 

and moving toward an agreement is by itself sufficient to preclude genuine 

impasse, Teamsters, 924 F.2d at 1084, the Board found that Ingredion’s conduct 

also demonstrated that the parties never reached impasse.  (A.2186-87.)  Meadows 

declared that the parties were at impasse at the beginning of the parties’ August 18 

bargaining session.  Despite Meadows having invoked the word “impasse,” 

Ingredion then presented the Union with a revised proposal changing numerous 

provisions, and the parties resumed bargaining.  Moreover, Ingredion subsequently 

continued to negotiate with the Union over the next four weeks while demanding 

and receiving further concessions on substantive issues.  In a September 11 letter 

to employees, Ingredion indicated that the parties would continue without a 

contract “until such time as the Union agrees to the terms contained in 

[Ingredion’s] last, best, and final offer.”  (A.1789-90.)  Given these facts, the 

Board reasonably found that the parties were not truly deadlocked when Ingredion 

implemented its offer, and that they had not yet fully explored all paths toward 

reaching a negotiated agreement.  (A.2186-87.) 
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 Tellingly, Ingredion largely ignores the major concessions that the Union 

continued to make prior to implementation, and it instead falsely asserts (Br.15) 

that the only proposal that the Union withdrew was a request for “tea and stirrer 

sticks.”  Ingredion also focuses (Br.22-23) on isolated statements that in no way 

negated the Union’s demonstrated desire to continue making progress toward a 

negotiated agreement.  In Mike-Sell’s Potato Chip Co. v. NLRB, the Court 

recognized that valid impasse does not “require” that the union consent to impasse 

or that both parties agree about the state of negotiations.  807 F.3d 318, 323 (D.C. 

Cir. 2015) (quoting TruServ Corp. v. NLRB, 254 F.3d 1105, 1117 (D.C. Cir. 

2001)).  Thus, as the Court has explained, it is not enough for a party to make 

“vague request[s]” about further bargaining or to simply assert that it remains 

flexible in an attempt to stave off impasse.  TruServ, 254 F.3d at 1117.  Here, 

however, the Union clearly demonstrated by its actual conduct and revised offers 

that it was “ready to move,” id., on significant issues including wages, benefits, 

and the grievance procedure.  That concrete movement was sufficient to preclude 

any claim of impasse.  Teamsters, 924 F.2d at 1084. 

 The Court lacks jurisdiction to entertain Ingredion’s new argument that the 

Board “improperly relied on post-impasse conduct” when it took into account 

Ingredion’s actions in early September to find that those actions belied any claim 

that Ingredion understood negotiations to be deadlocked.  (Br.27, 34-35.)  Such 
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argument was never presented to the Board.  29 U.S.C. § 160(e); Enter. Leasing 

Co. of Fla. v. NLRB, 831 F.3d 543, 550-51 (D.C. Cir. 2016).  In any event, 

Ingredion misreads this Court’s precedent by claiming that its actions immediately 

after nominally declaring impasse on August 18 cannot be considered in evaluating 

whether the declaration of impasse was legitimate.  The Court has merely 

suggested that the Board cannot rely exclusively on post-impasse conduct if the 

balance of the evidence suggests that the parties had reached a genuine deadlock.  

Erie Brush, 700 F.3d at 22 (citing Laurel Bay Health & Rehab. Ctr. v. NLRB, 

666 F.3d 1365, 1375 (D.C. Cir. 2012)); see Teamsters, 924 F.2d at 1084 n.6.  The 

expansive reading of precedent urged by Ingredion would illogically and 

impermissibly bar the Board from ever considering a broad category of evidence 

that might show that a party’s initial invocation of the word “impasse” was not in 

fact genuine.  Moreover, the ultimate question in the present case is whether 

Ingredion’s otherwise unlawful implementation of its last offer on September 14 

was justified by the existence of impasse “at the time of the unilateral action.”  

Francis J. Fisher, Inc., 289 NLRB 815, 815 n.1 (1987). 

C. Ingredion’s Bargaining Conduct Supports the Board’s Finding 
That the Parties Had Not Reached Valid Impasse 

 
As explained above, the Board primarily found that there was no valid 

impasse because the parties had not yet exhausted the possibility of reaching 

agreement.  Thus, “even assuming that both parties had been bargaining in good 
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faith,” Ingredion’s premature declaration of impasse and implementation of its last 

offer violated Section 8(a)(5) and (1).  (A.2186-87.)  However, the Board also 

found, in further support of its finding that genuine impasse had not occurred, that 

Ingredion demonstrated a lack of good faith and that valid impasse was otherwise 

precluded by Ingredion’s conduct.  (A.2214-16.) 

1. Ingredion did not approach the bargaining in good faith 
 
 The remaining traditional factor in evaluating impasse is “the good faith of 

the parties during the negotiations.”  Monmouth Care, 672 F.3d at 1088-89.  The 

Board found that Ingredion’s overall bargaining conduct in the present case 

“demonstrated a lack of good faith.”  (A.2208-11, 2214.)4  A lack of good faith can 

be indicated by a party entering bargaining with a “closed mind” or a desire to only 

reach final agreement on its own terms.  Hardesty Co., 336 NLRB 258, 259-60 

(2001), enforced, 308 F.3d 859 (8th Cir. 2002).  Another indication is a party’s 

failure to adequately explain its bargaining proposals—particularly where 

significant changes are proposed—which impairs the ability of the other party to 

respond and frustrates informed bargaining.  Sparks Nugget, Inc., 298 NLRB 524, 

527 (1990), enforced in relevant part, 968 F.2d 991 (9th Cir. 1992). 

                                           
4  The Board found it unnecessary to pass on whether Ingredion’s conduct during 
bargaining constituted an independent violation of the Act, as such a finding would 
not materially affect the remedy.  (A.2187 n.3.) 
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 The Board found that, even before bargaining had begun, and thus before 

Ingredion had heard the Union’s position on any issue, Ingredion’s conduct 

indicated an unwillingness to seriously consider proposals from the Union.  

(A.2209.)  When first meeting with the local union officers on April 6, Meadows 

dismissively indicated that existing pension and healthcare benefits would be going 

away.  On the same day, Meadows directly spoke with employees about bargaining 

and made clear that Ingredion had already decided that the next contract would, 

inter alia, only include a wage increase up to 2.5%, that the existing health 

insurance would be replaced by Ingredion’s plan, and that there would be no 

increase in the pension multiplier.  In early June, Meadows told the Union that he 

was “basically giving [the Union] a new contract” with Ingredion’s proposed 

agreement, and that he was “fine with going to impasse.”  (A.1713, 1750-51, 1817, 

1991, 2098.) 

 Once bargaining began, Ingredion continued to demonstrate that it was not 

approaching negotiations in good faith.  At the June 30 bargaining session, after 

only two previous sessions lasting a total of six hours, Meadows suggested that 

Ingredion was preparing to give the Union a last, best, and final offer.  (A.2209-

10.)  More specifically, Meadows offered the Union a second proposed agreement 

(A.40-77) and stated that Ingredion’s contract “was [its] proposal” and that it 

“[was] not coming off it” (A.1718, 1753, 1994).  Meadows then stated that 
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Ingredion “was willing to put together [a last, best, and final offer]” and that the 

Union “would see work or activity going on in the plant directly related to that.”  

(A.1719, 1753, 1976, 1994.) 

 The Board also emphasized that throughout bargaining Ingredion refused to 

provide the Union with legitimate explanations for its bargaining positions, many 

of which sought major cuts to benefits under the expiring contract.  (A.2209-10.)  

For example, Ingredion eventually proposed a permanent two-tier wage system 

that would dramatically alter terms of employment at the facility, with only a 

vague assertion that the change was necessary for an overall “economic 

adjustment.”  (A.1902, 2049-50.)  In general, Meadows claimed that the expiring 

contract’s terms were unacceptable because they would not allow Ingredion to 

“grow,” without articulating any basis for that claim in response to the Union’s 

questions.  (A.1996, 1720.)  Indeed, Ingredion never adequately explained why it 

insisted on bargaining over an entirely new contract, despite the expiring contract 

being the product of nearly seventy years of labor-management relations at the 

Cedar Rapids facility.  (E.g., A.1713, 1750, 1991, 1994, 2002-03, 2007-08, 2011.) 

 Ingredion was similarly evasive in rejecting many of the Union’s specific 

counterproposals.  At the June 29 bargaining session, for example, Meadows went 

through all of the Union’s proposals in less than ten minutes, summarily indicating 

that Ingredion was “not interested” in the majority of them and that other proposals 
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were inconsistent with Ingredion’s proposed agreement.  (E.g., A.1715-17, 1777-

80, 1979-80, 1992-93, 2048.)  Meadows did not explain the basis for Ingredion’s 

disagreement, and he did not give the Union room to negotiate or a basis for 

adjusting its proposals through the normal give-and-take of bargaining.  Meadows 

also stated that he was not going to provide pension-related information because 

the pension plan was not part of Ingredion’s proposed agreement.  As further 

evidence of Ingredion’s intransigent approach to bargaining, the Board observed 

that after unfair-labor-practice charges were filed in the present case, Meadows 

told the Union that even if the Board ruled against Ingredion, “he would come back 

to the table and do the exact same thing and get to impasse.”  (A.2209; A.2021.) 

 Thus, substantial evidence supports the Board’s findings that Ingredion did 

not approach the bargaining in good faith, which impaired the parties’ ability to 

fully explore all possible paths toward a negotiated agreement prior to Ingredion’s 

premature implementation of its last offer, and which reinforces the Board’s 

ultimate finding that the parties had not yet reached genuine impasse.  (A.2214.) 

 Ingredion ignores much of the above analysis (Br.25-31) and instead 

responds to a strawman by focusing on one aspect of the bargaining—its decision 

to bargain from entirely new terms—and then attempting to characterize the 

“tenor” of the Board’s analysis as involving a substantive disagreement with 

Ingredion’s bargaining position.  To the contrary, the Board did not pass judgment 
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on the merits of either party’s bargaining positions, but instead found a lack of 

good faith based on Ingredion’s failure to explain to the Union the basis for the 

radical changes it proposed.  Ingredion’s assertion that it “explained from the get-

go” (Br.29) the reasons for bargaining from scratch is incorrect—the only 

justification ever offered to the Union during bargaining was a vague contention 

that Ingredion needed to “grow,” with no further explanation when the Union 

raised questions.  It was not until the unfair-labor-practice hearing that Meadows 

indicated, once again vaguely and cursorily, that an entirely new agreement was 

necessary to maintain “consistency.”  (A.2057.)  As the Board found, even this 

post hoc explanation did not provide “meaningful” reasoning in support of the 

significant changes at issue.  (A.2210.)  Sparks Nugget, 298 NLRB at 527 (finding 

lack of good faith where only explanations are “conclusory statements that this is 

what the party wants”).  In general, Ingredion’s brief relies heavily on self-serving 

and largely irrelevant testimony from Meadows (e.g., Br.16-17), who the Board 

did not find to be a credible witness (A.2194-95).  Monmouth Care, 672 F.3d at 

1091-92 (noting that Court will not reverse the Board’s witness credibility 

determinations unless “hopelessly incredible” or “patently unsupportable”). 
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2. The declaration of impasse was invalid due to the presence 
of contemporaneous unfair labor practices 

 
 The Board also noted that the bargaining took place alongside numerous 

unremedied violations of the Act.  (A.2214.)  The Board has recognized that 

impasse may be invalid due to “serious unremedied unfair labor practices that 

affect[ed] the negotiations.”  Great S. Fire Prot., Inc., 325 NLRB 9, 9 n.1 (1997).  

Contemporaneous unfair labor practices can preclude a valid impasse by unduly 

increasing “friction at the bargaining table.”  Alwin Mfg. Co. v. NLRB, 192 F.3d 

133, 139 (D.C. Cir. 1999).  In the present case, the Board found that Ingredion’s 

numerous unremedied unfair labor practices contributed to its overall lack of good 

faith in the bargaining, thereby further reinforcing the finding that there was no 

genuine impasse.  (A.2213-14.) 

 As previously discussed, supra pp. 19-28, Ingredion undermined the Union 

by dealing directly with employees about bargaining proposals, threatening 

employees in order to suppress their willingness to go on strike, and denigrating 

the Union while misrepresenting its bargaining conduct—unlawful actions which 

could reasonably be expected to impair the Union’s leverage at the bargaining 

table.  Anderson Enters., 329 NLRB 760, 761-64 (1999) (finding no impasse 

where employer dealt directly with employees over bargaining topics and 

disparaged union), enforced, 2 F. App’x 1 (D.C. Cir. 2001); cf. NLRB v. Blevins 

Popcorn Co., 659 F.2d 1173, 1186 n.79 (D.C. Cir. 1981) (“Of course, an employer 
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who purports to bargain in good faith but who is engaged in efforts to denigrate 

and undermine the union is not fulfilling its obligations under federal labor law.”). 

 Furthermore, during much of the bargaining Ingredion was separately 

violating Section 8(a)(5) and (1) by refusing to provide important bargaining-

related information repeatedly requested by the Union, supra pp. 21-23.  (A.2214.)  

Genuine impasse typically will not exist where an employer failed to satisfy its 

statutory obligations by unlawfully delaying the provision of relevant information 

going to issues separating the parties.  Castle Hill Health Care Ctr., 355 NLRB 

1156, 1188-89 (2010); see E.I. du Pont de Nemours & Co. v. NLRB, 489 F.3d 

1310, 1314-16 (D.C. Cir. 2007) (affirming principle that employer’s failure to 

provide relevant information can preclude impasse).  Thus, even when an employer 

ultimately provides all of the requested information, there is no genuine impasse if 

there was insufficient time between the provision of the information and the 

employer’s declaration of impasse.  Anderson Enters., 329 NLRB at 763 & n.14.  

Here, Ingredion unlawfully delayed providing important information regarding the 

costs of pension benefits for two and a half months, even as the parties offered 

significantly divergent proposals on that issue and Ingredion sought to freeze 

pensions.  (A.32 art.XIX, A.302-03 art.XX, A.313.)  The Union did not receive all 

of the requested information until July 31, and did not have time to present a 

revised offer—which, among other things, dropped its proposal for an increase to 
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the pension multiplier (A.383 art.X)—until after impasse had already been 

declared and shortly before Ingredion unilaterally implemented its own terms. 

 Contrary to Ingredion’s implications (Br.30-31), there does not need to be 

“but for” causation for a party’s unremedied unfair labor practices to preclude 

valid impasse, as long as they affected the bargaining and therefore demonstrated 

that the party was not fulfilling its bargaining obligations under the Act.  See E.I. 

du Pont, 489 F.3d at 1314-15. 

3. The declaration of impasse was invalid due to the inclusion 
of a permissive subject of bargaining in Ingredion’s offers 

 
 As an additional and independent basis for concluding that Ingredion failed 

to establish the existence of valid impasse, the Board found that the bargaining was 

tainted by Ingredion’s inclusion of a permissive subject of bargaining in its final 

offer to the Union.  (A.2215-16.)  Permissive, or nonmandatory, subjects are those 

over which a party has no obligation to bargain.  Idaho Statesman v. NLRB, 

836 F.2d 1396, 1400 (D.C. Cir. 1988).  Under Board law, an alleged bargaining 

impasse is not valid if it was created, even in part, by a party’s insistence on 

bargaining about a permissive subject.  Retlaw Broad. Co., 324 NLRB 138, 143 

(1997), enforced, 172 F.3d 660 (9th Cir. 1999). 

 Beginning in its July 28 proposed agreement, Ingredion put forward a series 

of package proposals all containing a provision granting it the authority to switch 

from an eight-hour to a twelve-hour workday “if at least 65% of [a] classification 
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votes to go to a 12 hour shift.”  (A.92 art.X.)  No role was contemplated for the 

Union before such a major change to employees’ working conditions would be 

made, and instead the provision permitted Ingredion to deal directly with 

bargaining-unit employees to the exclusion of the Union.  Contrary to Ingredion 

(Br.32-33), it is well established that provisions granting employers the 

discretionary right to directly consult employees about changes to their working 

conditions constitute permissive subjects of bargaining.  E.g., ServiceNet, Inc., 

340 NLRB 1245, 1246 (2003) (finding that provision permitting employer to 

circumvent union and deal directly with employees was permissive); see Toledo 

Typographical Union No. 63 v. NLRB, 907 F.2d 1220, 1224 (D.C. Cir. 1990) 

(holding that provision granting employer discretion to offer changed benefits to 

employees would deprive union of “its central statutory role as representative”). 

After July 28, Ingredion included the twelve-hour-shift voting provision in 

every one of its package offers.  (A.131 art.X, A.171 art.X, A.210 art.XI, A.247-48 

art.XI.)  On August 18, as one of several counterproposals to Ingredion, the Union 

sought to maintain language defining the normal workday as eight hours.  (A.329 

art.III.)  During this same bargaining session, Meadows stated that Ingredion was 

not going to move on any of its proposals and that the parties were at impasse.  

Ingredion then presented a “last, best, and final offer” containing the voting 

provision.  (A.285 art.XI.)  When the parties met in early September, the Union 
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presented an “offer of settlement” that again implicitly rejected Ingredion’s 

proposal regarding voting on twelve-hour shifts and instead proposed language 

keeping eight-hour shifts as the employees’ normal workday.  (A.346 art.III.)  In 

addition, the Union proposed maintaining a letter of understanding specifically 

requiring Ingredion to consult the Union before introducing “new work schedules.”  

(A.411-12.)  Meadows reviewed the Union’s settlement offer and stated that 

Ingredion was not interested in any of the Union’s proposals. 

 Ingredion presented its offers as package proposals and there was no 

contemporaneous indication that it was willing to entertain an agreement without 

that provision.  To the contrary, Ingredion repeatedly renewed the provision in all 

of its offers after July 28, and it summarily rejected the Union’s counteroffers 

containing divergent language.  Meanwhile, language guaranteeing an eight-hour 

normal workday was one of the handful of proposals that the Union focused on in 

its August 18 counteroffer just before the purported impasse (A.329), and even in 

the Union’s initial proposals on June 1, the very first item listed was that all 

employees should maintain a contractual eight-hour workday (A.312).  Substantial 

evidence thus supports the Board’s finding that the voting provision contributed to 

Ingredion’s unlawful declaration of impasse.  (A.2215-16.) 

Ingredion cites two inapposite court cases (Br.33-34) in which the issue was 

whether a party’s insistence on bargaining “over” a permissive subject was itself 
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an independent violation of the Act—as opposed to the issue here, which is 

whether Ingredion’s unilateral implementation was unlawful due to the lack of 

valid impasse.  Meanwhile, in ACF Industries, the Board merely reaffirmed that 

the inclusion of a permissive subject must have contributed to the declared impasse 

in “[some] discernable way” for impasse to be invalidated.  347 NLRB 1040, 1042 

(2006).  The permissive subject at issue in that case, involving the expiration dates 

of insurance and pension agreements, did not contribute to the parties’ impasse 

because the union never objected to the modified dates and, in fact, the employer’s 

implemented terms were consistent with the union’s own bargaining proposals.  Id. 

at 1058-59.  The Board was careful to clarify that a party’s failure to expressly 

object to a permissive subject is not determinative in assessing whether that 

subject’s inclusion contributed to impasse.  See id. at 1042.  Here, as noted, the 

maintenance of a contractual eight-hour workday was important to the Union, the 

Union implicitly rejected the proposed permissive term on multiple occasions, and 

Ingredion stated that it was not interested in the Union’s counteroffers that 

excluded the permissive term.  There was more than sufficient evidence for the 

Board to reasonably find that the permissive subject contributed, at least “in part,” 

to the declared impasse.  Retlaw Broad., 324 NLRB at 143. 

* * * 
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 For all of the foregoing reasons, substantial evidence supports the Board’s 

finding that Ingredion failed to carry its burden of proving that the parties had 

reached a valid impasse.  As a result, Ingredion violated Section 8(a)(5) and (1) 

when it unilaterally implemented its last offer on September 14. 

III. The Board Acted Within Its Broad Discretion in Ordering a Notice-
Reading Remedy 

 
 Finally, Ingredion raises a perfunctory challenge (Br.53-54) to the notice-

reading remedy in the Board’s Order.  However, such remedy was well within the 

Board’s statutory discretion. 

Section 10(c) of the Act grants the Board the power to remedy unfair labor 

practices by ordering a respondent to “take such affirmative action . . . as will 

effectuate the policies of [the Act].”  29 U.S.C. § 160(c).  The Board has “broad 

discretionary” authority to fashion remedies based on its administrative expertise 

and the “enlightenment gained from experience.”  Fibreboard Paper Prods. Corp. 

v. NLRB, 379 U.S. 203, 216 (1964); see Gissel Packing, 395 U.S. at 612 n.32 

(recognizing that the Board “draws on a fund of knowledge and expertise all its 

own, and its choice of remedy must therefore be given special respect by reviewing 

courts”).  Courts must enforce the Board’s chosen remedies unless shown to be “a 

patent attempt to achieve ends other than those which can fairly be said to 

effectuate the policies of the Act.”  Fibreboard Paper, 379 U.S. at 216. 
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As the Board has explained, based on its long experience remedying similar 

violations of the Act, a public notice reading is sometimes necessary as “an 

effective but moderate way” to provide employees “with some assurance that their 

rights under the Act will be respected in the future.”  Auto Nation, Inc., 360 NLRB 

1298, 1298 n.2 (2014), enforced, 801 F.3d 767 (7th Cir. 2015).  This Court has 

repeatedly affirmed that a public notice reading is an appropriate remedy where, 

for example, “upper management has been directly involved in multiple violations 

of the Act.”  Veritas Health Servs., Inc. v. NLRB, 895 F.3d 69, 86 (D.C. Cir. 2018) 

(citing cases); see, e.g., Auto Nation, 360 NLRB at 1298-99 & n.2 (ordering notice 

reading where high-ranking officials were personally involved with unfair labor 

practices); McAllister Towing & Transp. Co., 341 NLRB 394, 400 (2004) (same), 

enforced, 156 F. App’x 386 (2d Cir. 2005).   

In the present case, the unfair labor practices were serious and widespread 

insofar as they ultimately affected the entire bargaining unit and the Union’s status 

as bargaining representative.  Meadows was the director of human resources and 

chief labor negotiator for the multinational corporation that had recently acquired 

the Cedar Rapids facility.  He was also responsible for many of the unfair labor 

practices found by the Board, including undermining the status of the Union and 

engaging in a course of conduct during bargaining that led to the unlawful 

implementation of a last offer radically changing terms of employment for every 
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bargaining-unit employee.  Other unfair labor practices were committed by upper-

level managers at the local facility, including Roseberry and Vislisel, with the 

latter manager threatening employees with permanent job loss.  Based on these 

facts, the Board reasonably found that a public notice reading is necessary to 

ameliorate the impact of Ingredion’s unlawful conduct, and to ensure that the 

Board’s other remedies are fully effective.  (A.2186 n.2, 2221.) 

 Ingredion’s attempt to substitute its own judgement for that of the Board by 

asserting that a notice posting would be “sufficient” in this case (Br.54), and by 

attempting to limit notice-reading remedies to parties with a “history” of violating 

the Act (Br.53), disregards the applicable standard of review.  The Court has long 

recognized that a public notice reading is an appropriate remedy designed to 

effectuate the policies of the Act, and Ingredion has failed to demonstrate that the 

inclusion of that remedy here was a “clear abuse of discretion.”  Hosp. of Barstow, 

Inc. v. NLRB, 897 F.3d 280, 290 (D.C. Cir. 2018).  With respect to Ingredion’s 

misleading assertion that the Board’s Order requires Meadows’ appearance “when 

he no longer works for [Ingredion]” (Br.54), the Board expressly clarified in a 

supplemental order that, “[i]f Meadows is no longer available,” then Ingredion and 
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the Board’s General Counsel “can negotiate (and if necessary litigate) the best 

possible notice-reading alternative in compliance [proceedings]” (A.2225 n.4).5  

                                           
5  Ingredion’s challenge (Br.51-52) to the portion of the Board’s Order requiring 
the rescission of disciplinary actions resulting from the unlawful implementation is 
also without merit.  The Board’s General Counsel did not “change theories in 
midstream” on April 21 by merely introducing documentary evidence of post-
implementation discipline into the record.  The complaint included standard 
language requesting that the Board direct Ingredion to rescind its unlawfully 
implemented terms, to make-whole affected employees, and to grant any further 
appropriate relief.  (A.1640.)  Requiring employers to rescind resultant discipline is 
a normal remedy for such violations.  E.g., EIS Brake Parts, 331 NLRB 1466, 
1466 n.2 (2000).  Even assuming there was a due process issue, Ingredion cannot 
establish prejudice where it was able to litigate the issue at the hearing and then 
fully brief the appropriateness of such a remedy before the Board. 
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CONCLUSION 

 For the foregoing reasons, the Board respectfully requests that the Court 

enter a judgment enforcing the Board’s Order in full. 
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29 U.S.C. § 157 

Sec. 7. Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also have the right to refrain 
from any or all of such activities except to the extent that such right may be affected 
by an agreement requiring membership in a labor organization as a condition of 
employment as authorized in section 8(a)(3). 

29 U.S.C. § 158(a)(1) 

[Sec. 8. (a) It shall be an unfair labor practice for an employer-] (1) to interfere with, 
restrain, or coerce employees in the exercise of the rights guaranteed in section 7; 

29 U.S.C. § 158(a)(5) 

[Sec. 8. (a) It shall be an unfair labor practice for an employer-] (5) to refuse to 
bargain collectively with the representatives of his employees, subject to the 
provisions of section 9(a). 



ii 

29 U.S.C. § 160(a) 

Sec. 10. (a) The Board is empowered, as hereinafter provided, to prevent any person 
from engaging in any unfair labor practice (listed in section 8) affecting commerce. 
This power shall not be affected by any other means of adjustment or prevention that 
has been or may be established by agreement, law, or otherwise: Provided, That the 
Board is empowered by agreement with any agency of any State or Territory to cede 
to such agency jurisdiction over any cases in any industry (other than mining, 
manufacturing, communications, and transportation except where predominately 
local in character) even though such cases may involve labor disputes affecting 
commerce, unless the provision of the State or Territorial statute applicable to the 
determination of such cases by such agency is inconsistent with the corresponding 
provision of this Act or has received a construction inconsistent therewith. 

29 U.S.C. § 160(b) 

[Sec. 10.] (b) Whenever it is charged that any person has engaged in or is engaging 
in any such unfair labor practice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have power to issue and cause to be served upon 
such person a complaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a designated agent or 
agency, at a place therein fixed, not less than five days after the serving of said 
complaint: Provided, That no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing of the charge with the 
Board and the service of a copy thereof upon the person against whom such charge 
is made, unless the person aggrieved thereby was prevented from filing such charge 
by reason of service in the armed forces, in which event the six-month period shall 
be computed from the day of his discharge. Any such complaint may be amended 
by the member, agent, or agency conducting the hearing or the Board in its discretion 
at any time prior to the issuance of an order based thereon. The person so complained 
of shall have the right to file an answer to the original or amended complaint and to 
appear in person or otherwise and give testimony at the place and time fixed in the 
complaint. In the discretion of the member, agent, or agency conducting the hearing 
or the Board, any other person may be allowed to intervene in the said proceeding 
and to present testimony. Any such proceeding shall, so far as practicable, be 
conducted in accordance with the rules of evidence applicable in the district courts 
of the United States under the rules of civil procedure for the district courts of the 
United States, adopted by the Supreme Court of the United States pursuant to section 
2072 of title 28, United States Code. 
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29 U.S.C. § 160(c) 

[Sec. 10.] (c) The testimony taken by such member, agent, or agency, or the Board 
shall be reduced to writing and filed with the Board. Thereafter, in its discretion, the 
Board upon notice may take further testimony or hear argument. If upon the 
preponderance of the testimony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall issue and cause to be 
served on such person an order requiring such person to cease and desist from such 
unfair labor practice, and to take such affirmative action including reinstatement of 
employees with or without backpay, as will effectuate the policies of this Act: 
Provided, That where an order directs reinstatement of an employee, backpay may 
be required of the employer or labor organization, as the case may be, responsible 
for the discrimination suffered by him: And provided further, That in determining 
whether a complaint shall issue alleging a violation of section 8(a)(1) or section 
8(a)(2), and in deciding such cases, the same regulations and rules of decision shall 
apply irrespective of whether or not the labor organization affected is affiliated with 
a labor organization national or international in scope. Such order may further 
require such person to make reports from time to time showing the extent to which 
it has complied with the order. If upon the preponderance of the testimony taken the 
Board shall not be of the opinion that the person named in the complaint has engaged 
in or is engaging in any such unfair labor practice, then the Board shall state its 
findings of fact and shall issue an order dismissing the said complaint. No order of 
the Board shall require the reinstatement of any individual as an employee who has 
been suspended or discharged, or the payment to him of any backpay, if such 
individual was suspended or discharged for cause. In case the evidence is presented 
before a member of the Board, or before an administrative law judge or judges 
thereof, such member, or such judge or judges, as the case may be, shall issue and 
cause to be served on the parties to the proceeding a proposed report, together with 
a recommended order, which shall be filed with the Board, and if no exceptions are 
filed within twenty days after service thereof upon such parties, or within such 
further period as the Board may authorize, such recommended order shall become 
the order of the Board and become affective as therein prescribed. 
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29 U.S.C. § 160(e) 

[Sec. 10.] (e) The Board shall have power to petition any court of appeals of the 
United States, or if all the courts of appeals to which application may be made are 
in vacation, any district court of the United States, within any circuit or district, 
respectively, wherein the unfair labor practice in question occurred or wherein such 
person resides or transacts business, for the enforcement of such order and for 
appropriate temporary relief or restraining order, and shall file in the court the record 
in the proceeding, as provided in section 2112 of title 28, United States Code. Upon 
the filing of such petition, the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the proceeding and of the question 
determined therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and to make and enter a decree 
enforcing, modifying and enforcing as so modified, or setting aside in whole or in 
part the order of the Board. No objection that has not been urged before the Board, 
its member, agent, or agency, shall be considered by the court, unless the failure or 
neglect to urge such objection shall be excused because of extraordinary 
circumstances. The findings of the Board with respect to questions of fact if 
supported by substantial evidence on the record considered as a whole shall be 
conclusive. If either party shall apply to the court for leave to adduce additional 
evidence and shall show to the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for the failure to adduce such 
evidence in the hearing before the Board, its member, agent, or agency, the court 
may order such additional evidence to be taken before the Board, its member, agent, 
or agency, and to be made a part of the record. The Board may modify its findings 
as to the facts, or make new findings, by reason of additional evidence so taken and 
filed, and it shall file such modified or new findings, which findings with respect to 
question of fact if supported by substantial evidence on the record considered as a 
whole shall be conclusive, and shall file its recommendations, if any, for the 
modification or setting aside of its original order. Upon the filing of the record with 
it the jurisdiction of the court shall be exclusive and its judgment and decree shall 
be final, except that the same shall be subject to review by the appropriate United 
States court of appeals if application was made to the district court as hereinabove 
provided, and by the Supreme Court of the United States upon writ of certiorari or 
certification as provided in section 1254 of title 28. 



v 
 

29 U.S.C. § 160(f) 
 
[Sec. 10.]  (f) Any person aggrieved by a final order of the Board granting or denying 
in whole or in part the relief sought may obtain a review of such order in any United 
States court of appeals in the circuit wherein the unfair labor practice in question 
was alleged to have been engaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the District of Columbia, by 
filing in such court a written petition praying that the order of the Board be modified 
or set aside. A copy of such petition shall be forthwith transmitted by the clerk of 
the court to the Board, and thereupon the aggrieved party shall file in the court the 
record in the proceeding, certified by the Board, as provided in section 2112 of title 
28, United States Code. Upon the filing of such petition, the court shall proceed in 
the same manner as in the case of an application by the Board under subsection (e) 
of this section, and shall have the same jurisdiction to grant to the Board such 
temporary relief or restraining order as it deems just and proper, and in like manner 
to make and enter a decree enforcing, modifying and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; the findings of the Board 
with respect to questions of fact if supported by substantial evidence on the record 
considered as a whole shall in like manner be conclusive. 
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QUICK FIX

—Everybody's telling Trump that shutting down the southern border could
have 'catastrophic' economic consequences. He doesn't seem to care.

— Acosta will likely be quizzed about the Jeffrey Epstein plea deal when he
appears today before a House appropriations subcommittee.

— Google said Tuesday that it will require it contractors to pay workers a $15
minimum wage and to give them health and other benefits.

GOOD MORNING! It's Wednesday, April 3, and this is Morning Shift, your daily
tipsheet on labor and immigration news. Send tips, exclusives and suggestions to
rrainey@politico.com, thesson@politico.com, ikullgren@politico.com, and
tnoah@politico.com. Follow us on Twitter at @RebeccaARainey, @tedhesson,
@IanKullgren, and @TimothyNoah1.

DRIVING THE DAY

NOBODY WANTS TRUMP TO CLOSE THE BORDER: President Donald Trump's
senior economic aides, Republican leaders, and the business community are all
urging him not to carry out his threat to close the southern border, ostensibly to
halt illegal immigration. "Officials frantically spent the day searching for ways to
limit the economic impact of shuttering the border," POLITICO's Nancy Cook and
Andrew Restuccia report, with one possibility involving "closing the border to cars
but allowing commercial trucks to continue to pass through." No final decision has
been made.

Senate Majority Leader Mitch McConnell said Tuesday that closing the border
would "have potentially catastrophic economic impact on our country" and that he
hoped "we would not be doing that." The Chamber of Commerce, National
Association of Manufacturers, and the American Automotive Policy Council have
all warned of the ripple effect. NAM said that companies are expected to lose $726
million for every day the border is closed.

Trump doesn't seemed to be bothered by any of this. "Sure, it will have a
negative effect on the economy," Trump told reporters in the Oval Office on
Tuesday afternoon. "But to me, trading is very important, the borders are very
important, but security is what is most important." House Democrats may compel



Republicans to go on the record about whether the border should be closed, Sarah
Ferris and Laura Barrón-López report, possibly as early as this week. More here.

Related read: "Nielsen pushing lawmakers to make it easier to deport asylum
seekers," from POLITICO's Ted Hesson

ON THE HILL

ACOSTA TO THE HILL: Today at 2 p.m. Labor Secretary Alexander Acosta will
testify before a House appropriations panel on DOL's budget request. It's the first
time Acosta has appeared before Congress since a federal judge ruled illegal a plea
deal Acosta struck with billionaire pedophile Jeffrey Epstein a decade ago, when
Acosta was U.S. attorney for southern Florida. Acosta will also have to defend a
budget request that would cut his department by 9.7 percent. It's the third time the
White House has sought to slash DOL's budget; the two previous attempts were
unsuccessful. The hearing is in Rayburn 2358-C. Watch a livestream here.

2020 WATCH

PELOSI ON BIDEN: Speaker Nancy Pelosi told POLITICO Playbook Tuesday that
she doesn't think recent allegations that Joe Biden touched two women
inappropriately disqualify him for a 2020 run, but said the former vice president
should be more aware of others people's "space," POLITICO's Rebecca Morin
reported. "He has to understand in the world that we're in now that ... what's
important is how [others] receive it and not necessarily how you intended it,"
Pelosi said. One woman has described Biden pulling her close to rub noses at a
2009 fundraiser, and another has accused Biden of an "awkward kiss" on the head
at a campaign rally in 2014. More from Morin here.

More on the 2020 front: "Presidential hopeful Julián Castro releases immigration
platform," from POLITICO's Ted Hesson

GOOGLE REQUIRES ITS CONTRACTORS TO PAY $15 WAGE, BENEFITS:
Google said Tuesday that it will require its contractors to pay "health benefits, sick
leave, a $15 minimum wage, paid parental leave, and $5,000 a year for education,"
the Hill reports. The announcement came after more than 900 Google workers
signed a letter pressing the company on the treatment of Google temps, vendors,
and contract employees, noting that this last group accounts for 54 percent of
Google's workforce. The tech giant's employees have been increasingly vocal in



recent months. Some 20,000 walked out of their offices in November to protest the
company's reportedly shielding one of its software creators following a credible
sexual assault allegation. Organizers of the walkout have since created a Twitter
account called "Google Walkout for Real Change" and joined lawmakers on Capitol
Hill in February to back legislation barring companies from compelling employees
to take workplace disputes to private arbitration.

FIGHT FOR $15, UNAPPEASED: Workers at McDonald's locations across the
country, judging the fast-food giant's decision last week to halt lobbying against
minimum wage hikes to be insufficient, will protest today during the lunchtime
rush in nearly a dozen cities, POLITICO's Rebecca Rainey reports. At rallies
organized by the SEIU-backed Fight for $15 in Los Angeles, Chicago, Miami, St.
Louis and other cities, workers will call on McDonald's to respect their union rights
and to lobby for minimum wage increases.

The protests after McDonald's sent a letter last week to the National Restaurant
Association stating that the company would no longer lobby against minimum-
wage hikes and that the conversation about wages is one the McDonald's wishes "to
advance, not impede."

"McDonald's' decision doesn't change my life one bit," Bleu Rainer, a Tampa
McDonald's worker in the Fight for $15 said in a statement. "What would change
my life is what we've been asking for since Day 1: $15 and union rights." More here.

We've Launched the New POLITICO Pro: The POLITICO Pro platform has
been enhanced to give users a more intuitive, smart, and data-driven
experience that delivers personalized content, recommendations and intel
tailored to the information you need, when you need it. Experience the new
Pro.

JOINT EMPLOYER

DOL DOESN'T KNOW HOW MUCH ITS JOINT EMPLOYER PROPOSAL WILL
SAVE: Republicans and business groups on Monday lauded DOL's proposed rule
narrowing the circumstances under which a business will be held jointly liable for
its franchisees' or contractors' violations of the Fair Labor Standard Act. But a



regulatory expert from the left-leaning nonprofit Public Citizen pointed out to
Morning Shift that DOL failed to calculate any regulatory cost savings. That's
because, DOL wrote in the text of the proposed rule, there were no data available
"on the number of joint employers, and the number of joint employer situations
that could be affected."

At the same time, DOL conceded in the text that "regulatory familiarization"
would impose on employers costs that could range from $320.7 million to $412.1
million in the first year of the rule's implementation, and an average annual cost of
$42.7 million to $54.8 million over 10 years. In a written statement, DOL told
Morning Shift that "there is an initial cost associated with companies and
organizations familiarizing themselves with the rule" but that "over time the clarity
this proposal would bring could reduce the resources spent by organizations to
determine whether they are joint employers as well as on FLSA-related litigation."

A Trump executive order requires that every new regulation be offset with two
deregulatory actions. In the proposal, DOL writes that it "expects" the joint-
employer rulemaking will qualify as a "deregulatory action." Maybe so. But OMB's
guidance for the deregulatory order defines a deregulatory action as one that "has
total costs less than zero."

ON TAP

At 9 a.m.: Republican Sen. Bill Cassidy will speak at an American Enterprise
Institute panel on paid family leave. POLITICO's Ian Kullgren reported that the
Louisiana Republican is working on a bill with first daughter Ivanka Trump with
the hope of winning support from Republicans. The event is at at AEI
headquarters. Find more info here.

At 10 a.m.: The Aspen Institute Future of Work Initiative will hold a discussion on
"The Age of Automation: Policies for a Changing Economy." Former Sen. Heidi
Heitkamp, (D-N.D.), and Kristen Silverberg, executive vice president for policy at
the Business Roundtable will participate. The event takes place at the Aspen
Institute on 2300 N Street NW.

At 1:30 p.m.: Rep. Ben Ray Luján, (D-N.M.), will participate in a conference call
briefing with immigrant youths and advocates to call for passage of H.R. 6 (116),
the "Dream and Promise Act."

At 4 p.m.: The American Bar Association's Section on Administrative Law and



Regulatory Practice will hold a conference call briefing on "The Future of Seminole
Rock Deference? Analyzing the Oral Argument in Kisor v Wilkie," focusing on
Supreme Court's review of the doctrine of judicial deference to agencies'
interpretations of regulations. Find more info here.

At 5 p.m.: The American University School of Public Affairs hosts a "FEDTalks"
2019 Key Executive Leadership Programs Speaker Series on "Women and the
Future," examining "trends and cultures surrounding women in the workplace,
evaluate unconscious biases and innovative policies, and discuss how women can
be successful in the face of today's challenges through resilience and vision." Secret
Service CFO Gwendolyn Sykes, and Zina Sutch, deputy associate director of
outreach, diversity and inclusion at the Office of Personnel Management will
participate. The event takes place at the Carnegie Endowment for International
Peace. More info here.

COFFEE BREAK

— "Labor unions wade into 2020 race with caution after being burned in 2016,"
from The Los Angeles Times

— "White House whistleblower says she felt humiliated after retaliation from boss,"
from NBC Nightly News with Lester Holt

— "Pioneering legal pot states aim to ease rules on industry," from The Associated
Press

— "Homeland Security Disbands Domestic Terror Intelligence Unit," from The
Daily Beast

— "Democrats race to embrace legal weed," from POLITICO

— "In whistleblower suit, ex-Microsoft employee alleges she was terminated for
reporting discrimination," from GeekWire

THAT'S ALL FOR MORNING SHIFT!
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On January 4, 2019, the Board authorized the institution of Section 10(j) proceedings in this
nip-in-the-bud case involving, among other things, the Employer’s discharge of a leading
Union activist.  The Region was directed to seek, among other things, interim reinstatement of
the discriminatee. 
 
On April 1, 2019, the U.S. District Court for the Central District of California issued the
attached order granting in full the injunctive relief requested, including a narrow cease and
desist remedy, plus an affirmative order of reinstatement and a reading of the order.
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NITED STATES GOVERNMENT 

memorandum 
 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL 
 

DATE: April 3, 2019 
 
TO: Peter B. Robb 
 General Counsel 
 
FROM: Jayme L. Sophir 
 Associate General Counsel 
 
SUBJECT:  Pacific Green Trucking, Inc. 

Case 21-CA-226775 
 
 On January 4, 2019, the Board authorized the institution of Section 10(j) proceedings in 
this nip-in-the-bud case involving, among other things, the Employer’s discharge of a leading 
Union activist.  The Region was directed to seek, among other things, interim reinstatement of 
the discriminatee.   
 

On April 1, 2019, the U.S. District Court for the Central District of California issued the 
attached order granting in full the injunctive relief requested, including a narrow cease and desist 
remedy, plus an affirmative order of reinstatement and a reading of the order.   

 
        
      /s/ 
      J.L.S. 
Attachment 
 
cc: The Board 
 Solicitor’s Office 

Executive Secretary 
Operations Management 

 
H:injlit/10j/ILB.internalresults.21-CA-226775.PacificGreen 
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TOP NEWS

Ex-Jones Day Associates Hit Firm With $200M Bias Suit
A group of former Jones Day associates hit the BigLaw powerhouse with a
$200 million pregnancy and gender discrimination suit Wednesday, accusing
the firm of systematically underpaying women, devaluing the work of female
associates and pushing out lawyers who have children.
Read full article »

NLRB Upends Precedent On Successor Bargaining Duties
In a reversal of precedent, a split National Labor Relations Board held that
the new owners of a skilled nursing facility didn't have to bargain with a
preexisting union before changing work conditions, though it should have
recognized the union.
Read full article »

Allen & Overy Atty For Weinstein Referred For Discipline
An Allen & Overy attorney has been referred to a U.K. disciplinary tribunal
following an investigation into alleged misconduct connected to the
representation of disgraced movie mogul Harvey Weinstein and the use of
nondisclosure agreements to hush up allegations of sexual assault.
Read full article »

Acosta Defends DOL Rules, Epstein Case Handling At Hearing
Labor Secretary Alex Acosta was grilled during a budget hearing Wednesday
over whether the U.S. Department of Labor has weakened worker
protections under his watch and claims that he mishandled a decade-old sex
crime case involving millionaire sex offender Jeffrey Epstein, with Acosta
defending his actions on both fronts.
Read full article »

Analysis
GC Missteps Loom Large In Mass. Regulator's Wynn Probe
Executives in the legal division of Wynn Resorts were among those flagged
in a regulator’s report detailing how sexual abuse allegations against ex-CEO
and Chairman Steve Wynn were swept under the rug. Here, Law360 looks at
how those attorneys may have failed to serve their ultimate client, the
company.
Read full article »

Railroads Urge Justices To Hear BNSF Job Applicant MRI Row
The railroad industry has asked the U.S. Supreme Court to review a Ninth
Circuit ruling that BNSF Railway Co. illegally rescinded a job offer to an
applicant who declined to pay for his own MRI, saying the parameters for
railroad hiring practices are now blurred.
Read full article »

DISCRIMINATION

1st Circ. Mulls Sending Harvard Gender Bias Case To Jury
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Whether Harvard University discriminated against a female anthropology
professor in denying her tenure bid may be a question best answered by a
jury, a First Circuit judge said Wednesday as the panel heard oral arguments
in the case.
Read full article »

Ashley Judd's Weinstein Suit Put On Hold For Criminal Trial
A California federal judge has paused actress Ashley Judd's suit claiming
Harvey Weinstein launched a smear campaign that kept her from being cast
in "The Lord of the Rings" after she rebuffed his sexual advances, staying the
case until Weinstein faces a criminal trial in New York.
Read full article »

Ex-Abbott Labs Worker Gets 2nd Shot At Discrimination Claim
Abbott Laboratories must face discrimination claims from an ex-employee
who says she was evaluated more harshly and assigned a much larger
workload than her younger, white male colleagues, an Illinois appellate court
ruled Tuesday.
Read full article »

EEOC Slaps Colo. Chili's With Bias Suit Over Sex Harassment
The U.S. Equal Employment Opportunity Commission has sued Brinker
Restaurant Corp., which does business as Chili's Grill & Bar, in Colorado
federal court, seeking to correct what it says are unlawful employment
practices on the basis of sex and retaliation.
Read full article »

Hispanic Ex-Chipotle Workers Seek Cert. In Bias Suit
Three former Chipotle employees who accuse the restaurant chain of
requiring workers to speak only English in the Mexican-themed
establishments asked a California federal judge to grant them class
certification in their harassment and discrimination suit.
Read full article »

MLB Says Umpire Can't Discuss Racial Bias Suit With Media
Major League Baseball is asking a New York federal court to deny an
umpire’s motion for clearance to speak with the media about his racial
discrimination claims against the league, saying the court can’t judge if his
statements cross a legal line until he says them.
Read full article »

WAGE & HOUR

Great American Gets Nod On $1.25M Deal In Agent Pay Suit
Great American Financial Resources insurance agents could be reimbursed
for allegedly unpaid commissions under a $1.25 million settlement given
initial approval Tuesday by a federal court in Cincinnati.
Read full article »

LABOR

NLRB Ignored Motive In Health Co.'s Union Row, 3rd Circ. Told
A New Jersey health care facility struck back Wednesday at the National
Labor Relations Board's finding that it improperly withheld benefits from
workers mulling unionization, telling the Third Circuit that the board failed to
follow a U.S. Supreme Court directive to examine the employer's motives
before reaching such a conclusion.
Read full article »

TRADE SECRETS

Ex-Workers Took Trade Secrets To Ernst & Young, Suit Says
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Two men who worked for the U.S. arm of a global environmental and
engineering consulting firm accessed and stole its trade secrets to benefit
their new jobs at Ernst & Young, according to an Illinois state court suit filed
Monday.
Read full article »

Gov't Can't Slip $63M Suit Alleging It Stole Inventor's Software
The federal government must face claims a U.S. Department of Defense
agency ripped off a former defense contractor employee's copyright for his
software, the U.S. Court of Federal Claims has ruled, saying the inventor's
case overcomes an obscure jurisdictional statute.
Read full article »

EXECUTIVE COMPENSATION

Ex-Hertz CFO Makes Chancery Bid For Legal Fee Coverage
The former chief financial officer of car rental company The Hertz Corp.
asked a Delaware Chancery Court judge to affirm her right to have her legal
defense fees covered by her former employer as it tries to claw back her pay
based on negligence and misconduct allegations.
Read full article »

WORKER SAFETY

Feds Reach $550K Deal With Wife Of W.Va. Mine Victim
A widow of one of the 29 West Virginia miners killed in a 2010 explosion on
Wednesday asked a federal court to approve a settlement requiring the
government to pay $550,000 to end allegations it didn’t do enough to prevent
the disaster.
Read full article »

PEOPLE

Ex-Proskauer Tax Atty Joins Brown Rudnick’s Tax Group
Brown Rudnick LLP has announced that a former Proskauer Rose LLP
attorney has joined the firm as a partner in its tax practice group based in
New York.
Read full article »

EXPERT ANALYSIS

More DOL Letters Needed For Clarity On Enforcement Strategy
The U.S. Department of Labor recently issued a trio of opinion letters offering
employers guidance on implementing the Family and Medical Leave Act and
the Fair Labor Standards Act, but they offer little insight on the DOL's overall
approach to enforcement, say Laura Lawless Robertson and Melissa Legault
of Squire Patton Boggs.
Read full article »

The Important Reasons DOJ Wants To Toss Gilead FCA Case
False Claims Act defendants’ ears should be all perked up since last week’s
U.S. Department of Justice motion to dismiss Gilead v. U.S., as it is based on
the frequent defense argument that the FCA wasn’t intended to allow relators
to second-guess regulatory decision-making, says Derek Adams of
Feldesman Tucker.
Read full article »

LEGAL INDUSTRY

Kavanaugh's Law School Gig Faces Student Backlash
Students at George Mason University are demanding that the school reverse
its decision to hire U.S. Supreme Court Justice Brett Kavanaugh as a law
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Changing Laws: The American Medical Association considers gender
dysphoria treatment a medical necessity, and states are starting to pass
laws that prohibit insurers from denying coverage, Mary Ann Pazanowski
reports.

WHAT ELSE WE’RE WATCHING

Pay Data: Employers with 100 or more workers will have to turn over 2018
worker pay data to the Equal Employment Opportunity Commission, but
they have until Sept. 30 to do so, the agency told a federal judge. Paige
Smith has the story.

Retaliation Claims: A former advocacy director for Amnesty International
USA is challenging his firing that occurred just months after the human-
rights organization threatened retaliation against him for helping to organize
a petition to pay interns. A federal administrative judge said last month that
those threats violated U.S. labor law. Hassan Kanu has the story.

Federal Workers: The Trump administration wants a federal appeals court
to overturn a ruling striking down portions of executive orders that made it
easier to fire federal employees, required agencies to review labor
agreements for cost savings, and restricted time on the job for union work.
A three-judge panel will hear arguments today.

Acosta Hearing: House Democrats pressed Labor Secretary Alexander
Acosta on a proposed 10 percent cut to the agency’s budget, recent
controversial regulatory proposals, and a decade-old plea deal in which
Acosta allegedly helped sex offender Jeffrey Epstein skirt harsh
punishment. Jaclyn Diaz and Tyrone Richardson have the story.

Gender Bias: Jones Day has been caught in the wave of gender bias
allegations against premier law firms after six women filed a lawsuit
accusing it of systemic discrimination against its female associates,
Robert Iafolla and Porter Wells report.

OSHA Forum: A Democratic-sponsored Capitol Hill forum on the current
Occupational Safety and Health Administration, with three former Obama
OSHA officials among the speakers, is set for this morning.



Jobless Claims: The Employment and Training Administration issues its
weekly jobless claims report at 8:30 a.m.

PRACTITIONER INSIGHTS

How Women Leaders Bridged the Atlantic and Created a Mega Firm
Last year, the Bryan Cave Leighton Paisner merger attracted attention not
only because it was a major transatlantic BigLaw deal but also because it was
the first one to be successfully negotiated by two women. The co-chairs, Lisa
Mayhew and Therese Pritchard, review how they found success.

DAILY RUNDOWN

Top Stories

Insulin-Dependent Bus Mechanic Gets Trial Over Need to Drive
A trial is necessary to determine whether a Pennsylvania transit agency violated
a mechanic’s job rights when it fired him after his diabetes became insulin
dependent, a federal judge ruled.

Lawyer’s Mistake No Reason to Revive Postal Worker’s Bias Suit
A Pittsburgh mail carrier was too late to sue the U.S. Postal Service for
withdrawing his job accommodation for his stroke-related climbing restrictions,
the Eleventh Circuit said.

Los Angeles Plan for Fully Paid Parental Leave Gets Council OK
Los Angeles City Council members unanimously approved a plan to augment
existing state funding for paid parental leave to establish up to 18 weeks of fully
paid leave for new parents.

Discrimination

MLB Fires Back at Umpire Who Wants to Speak Publicly About Bias
A Major League Baseball umpire has no legal basis for a court order allowing
him to speak publicly about the job bias he’s allegedly faced, the league says.

Wage & Hour

Motel 6 Wage Suit Sent Back to California State Court



A lawsuit accusing Motel 6 of employment law violations will be moved back to
a California state court, a federal court said April 2.

Kentucky Exotic Dancer Avoids Arbitration of Wage Claim
An exotic dancer at a gentleman’s club in Kentucky doesn’t have to arbitrate her
wage claims against the club, a federal district court said.

Harassment & Retaliation

Ex-NFL Official Alleges Retaliation Over Fraud Claims
The National Football League and a non-profit sports organization retaliated
against a long-time referee for reporting financial irregularities by a chapter of
the Texas Association of Sports Officials, a new lawsuit alleges.

State & Local Laws

Catholic School Challenges Cleveland Suburb’s Ban on Gender Bias
A Catholic high school has brought a constitutional challenge to an Ohio city
ordinance barring discrimination in employment and public accommodations
based on sex, sexual orientation, or gender identity.

Salary History Queries New No-No for North Carolina Agencies
North Carolina agencies are barred from asking job applicants about their
salary histories under a new executive order.

Immigration

Big Immigration Impact Could Come From Modest Deficit Proposal
A line item tucked away in the fiscal year 2020 budget proposal could have an
impact far beyond the deficit reduction

WORKFLOWS

Cooley added tax lawyer Jeffrey Tolin as a partner in New York from Hogan
Lovells | McGuireWoods hired Deepak Reddy as a partner in New York from
Winston & Strawn | Ballard Spahr has rehired Kim Phan to the firm’s Privacy
and Data Security Group in Washington, DC | Ogletree Deakins said that Lucie
Guimond will join the firm as a partner in Montréal | Orrick announced that
Vincent Casey has returned to the firm’s Energy & Infrastructure Group in New
York from Ashurst | Littler added Megan I. Brennan as of counsel to





 

Whether Revenge or #MeToo, Firing Shows Tensions at Rights Icon
BloombergLaw - Daily Labor Report   04 Apr 2019 06:36
Sexual Harassment • Middle East advocacy director fired over accusation of sexual misconduct • Raed Jarrar says Islamophobia, racism to
blame By Hassan A. Kanu A former advocacy director for Amnesty International USA is challenging his firing that...

 
United States: NLRB's Division Of Advice Gives "Advice" As To The Application Of Boeing — When A Work
Rule/Employment
Mondaq Business Briefing   04 Apr 2019 03:33
In The Boeing Company, 365 NLRB No. 154 (2017), the National Labor Relations Board (NLRB) reassessed the standard it would apply when
determining the facial validity of otherwise neutral work rules based upon a balancing between a given rule's negative...

 
Faculty braces for Pitt’s union “stalling tactics”
University of Pittsburgh Pitt News (Pittsburgh, PA)   04 Apr 2019 01:25
Wi h at least six months until Pitt organizers’ third attempt at a faculty union elec ion, Pitt administration and faculty are deep in a debate over the
merits of unionization — something Provost Ann E. Cudd has discussed since her first mon h on the...

 
NLRB Ignored Motive In Health Co.'s Union Row, 3rd Circ. Told
Kirkland & Ellis Law360   03 Apr 2019 21:37
By Jeannie O'Sullivan Law360, Philadelphia (April 3, 2019, 5:40 PM EDT) -- A New Jersey health care facility struck back Wednesday at the
National Labor Relations Board's finding that it improperly withheld benefits from workers mulling unionization,...

 
DOL Proposes Revisions to Joint Employer Regulations
JD Supra Law News   03 Apr 2019 18:30
On April 1, 2019, the Department of Labor announced a Notice of Proposed Rule Making (NPRM) for Part 791 of Ti le 29 of the Code of Federal
Regulations for the Fair Labor Standards Act hat will “ revise and clarify the responsibilities of employers and...

 
Can an Airport Skycap’s Complaint About the Poor Tipping Habits of French Soccer Players Really Become a
JD Supra Law News   03 Apr 2019 14:45
Yes! One of the least appreciated federal workplace laws is Section 7 of the National Labor Relations Act, the 1935 law which gives most private
sector employees in the U.S. the right to form and join unions. Section 7 of the Act, which applies wi h...

 
U.S. DOL Unveils New Proposed Joint Employer Test
National Law Review   03 Apr 2019 14:41
Article By On April 1, 2019, the U.S. Department of Labor (“DOL”) announced proposed changes to its joint-employer test. Specifically, the DOL
set out a four-factor balancing test, which inquires whether an entity that does not directly employ an...
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QUICK FIX

— Jared Kushner is working to expand legal immigration.

— DHS carried out its biggest worksite raid in more than a decade.

— EEOC set a September deadline for payroll breakdowns by race, ethnicity,
and gender.

GOOD MORNING! It's Thursday, April 4, and this is Morning Shift, your daily
tipsheet on labor and immigration news. Send tips, exclusives and suggestions to
rrainey@politico.com, thesson@politico.com, ikullgren@politico.com, and
tnoah@politico.com. Follow us on Twitter at @RebeccaARainey, @tedhesson,
@IanKullgren, and @TimothyNoah1.

DRIVING THE DAY

KUSHNER'S IMMIGRATION PLAN: While President Donald Trump threatens to
shut down the southern border, his son-in-law and senior adviser Jared Kushner is
working to expand some forms of legal immigration, POLITICO's Anita Kumar
reports. Kushner's plan "could increase the number of low- and high-skilled
workers admitted to the country annually," but he's "being urged to offset those
gains with reductions in other forms of legal immigration." The likely targets would
be what Trump calls "chain migration," in which immigrants bring in family
members, or the diversity visa lottery. More here.

ICE RAID: "Federal immigration officials arrested 280 workers Wednesday at a
consumer electronics repair company in Allen, Texas," reports POLITICO's Ted
Hesson, in the biggest DHS raid in more than a decade. ICE officials "said the
operation — which also targeted four related staffing companies — began after the
agency's investigative arm found irregularities in the company's I-9 employee
forms, which are used to verify work authorization." Anyone found to be living in
the U.S. illegally, ICE said, will be "fingerprinted and processed for removal from
the United States." More here.

VISA UPDATE

DHS NEARLY DOUBLES H-2B VISAS FOR SUMMER: DHS will nearly double



the number of H-2B visas allocated through September, making an additional
30,000 available, according to statements issued by Rep. Andy Harris (R-Md.) and
Sen. Susan Collins (R-Maine). The H-2B program issues 66,000 visas annually, but
Congress grants DHS the option to issue up to roughly 69,000 more as
circumstances warrant.

A DHS official confirmed to Morning Shift that DHS and DOL will make the
additional 30,000 visas available, but said they'll be available only to "returning
workers." The agencies plan to publish a temporary final rule in the Federal
Register with more details on eligibility and filing requirements.

SEPT 30 DEADLINE FOR EEO-1 GENDER, RACE REPORTING
REQUIREMENTS: Businesses with 100 or more employees will be required to
submit pay data broken down by race, ethnicity, and gender to the EEOC by
September 30, according to an update filed by the government in federal court late
Wednesday. Obama-era requirements for certain employers to provide the EEOC
with expanded demographic information were reinstated by a DC federal court in
March.

The March 4 order came just weeks before a May 31 deadline, and the judge
wasn't pleased to learn that the agency didn't move quickly to alert businesses to
the reinstated requirements. She directed EEOC to give her a clear timeline by
Tuesday. Read the government's filing here.

DREAMERS IN CONGRESS: On Wednesday, presidential candidate Sen. Kamala
Harris introduced a bill with Sens. Dick Durbin (D-Ill.) and Catherine Cortez Masto
(D-Nev.) that would permit Dreamers to work as staffers or interns in Congress,
POLITICO's Marianne LeVine and Christopher Cadelago report. "It's the latest
move by the California Democrat to seize on an issue that her rival Beto O'Rourke
has made his calling card — and to advocate for a Democratic constituency that's
often reduced to a congressional bargaining chip," they write. More here.

UNIONS

BUZZFEED UNION SAYS MANAGEMENT STOOD IT UP: The BuzzFeed News
Union said on Twitter that a three hour meeting scheduled with BuzzFeed's HR
and legal teams was canceled abruptly on Wednesday, and that management "is
engaging in clear union-busting."



"This meeting was a crucial opportunity to make progress in agreeing on a
bargaining unit, after more than 7 weeks of frustratingly slow communication with
BuzzFeed," the union said in an email to staff. BuzzFeed News's staff formed a
union with the NewsGuild of New York in January. "BuzzFeed has made specific,
reasonable offers (and concessions) with the goal of voluntarily recognizing a
BuzzFeed News union," a spokesperson for BuzzFeed News told Morning Shift.

NOMINATIONS

MCCONNELL MOVES TO SPEED UP NOMINATIONS: "Senate Republicans used
the 'nuclear option' Wednesday to unilaterally reduce debate time on most
presidential nominees, the latest in a series of changes to the fabric of the Senate to
dilute the power of the minority," POLITICO's Burgess Everett reports. Only 50
percent of DOL's political appointees have been confirmed, according to a tracker
compiled by the Washington Post and Partnership for Public Service. At DHS, it's
only 56 percent.

BUSINESSES URGE MCCONNELL TO CONFIRM EEOC MEMBER: More than
two dozen business groups, including, the Chamber of Commerce, the National
Restaurant Association, and the International Franchise Association, wrote Mitch
McConnell Wednesday urging him to confirm Janet Dhillon for a seat on the Equal
Employment Opportunity Commission. The agency's lack of a quorum, they wrote,
has prevented it from moving forward on regulatory matters.

Dhillon was cleared by the Senate HELP committee in February. Her
confirmation would allow the EEOC to function for the first time since early
January, when Sen. Mike Lee (R-Utah) blocked a confirmation vote on an
additional term for Chai Feldblum, who occupies one of the agency's Democratic
seats. Read the letter here.

We've Launched the New POLITICO Pro: The POLITICO Pro platform has
been enhanced to give users a more intuitive, smart, and data-driven
experience that delivers personalized content, recommendations and intel
tailored to the information you need, when you need it. Experience the new
Pro.



WORKER SAFETY

SWINE SAFETY: "The Trump administration plans to shift much of the power and
responsibility for food safety inspections in hog plants to the pork industry as early
as May, cutting the number of federal inspectors by about 40 percent and replacing
them with plant employees," Kimberly Kindy reports for The Washington Post. The
proposal would also eliminate caps on slaughter-line speeds in those plants. Sen.
Dick Durbin (D-Ill.), sent a letter signed by 16 other Democrats to the USDA
inspector general's office late last month, asking for an investigation into the
rulemaking, citing concerns that the agency didn't analyze worker safety risks
adequately.

"Using flawed data, the USDA is rushing to approve a rule concerning slaughter
rates on hog farms, and it could jeopardize worker safety for a job that already
comes with considerable risks and dangers," Durbin said in a statement to the Post.
"The safety of tens of thousands of workers in pork processing plants should be
USDA's priority, and right now it clearly isn't." Read Durbin's letter here. More
from the Post here.

ACOSTA PUSHES BACK ON EPSTEIN PLEA DEAL: Labor Secretary Alexander
Acosta defended his 2008 plea agreement with billionaire pedophile Jeffrey
Epstein on Capitol Hill Wednesday, pushing back on Democrats' assertions that he
let Epstein off too easy when he was U.S. attorney for southern Florida,
POLITICO's Ian Kullgren reports.

"At the end of the day Mr. Epstein went to jail," Acosta said. "Mr. Epstein was
incarcerated, he registered as a sex offender, the world was put on notice that he
was a sex offender, and the victims received restitution." It was the first time that
Acosta commented on the matter since a federal judge ruled in February that
Acosta's failure to notify Epstein's victims of the plea deal before it was finalized
violated the 2004 Crime Victims' Rights Act. When asked by Rep. Katherine Clark
(D-Mass.) whether he could still lead the Labor Department in light of the
controversy, Acosta sat in stunned silence for several seconds."Is that a question?"
he said finally. More here.

INSIDE THE AGENCIES

DHS MOVES: Chip Fulghum has left DHS, where he was deputy undersecretary
for management. He is now COO of Endeavors, a San Antonio-based nonprofit.



"The departure is the latest of several within DHS leadership in recent months,"
POLITICO's Ted Hesson reported . "More than two years into the Trump
administration, numerous top roles remained filled by acting officials."

Chad Mizelle is now deputy general counsel at DHS. He most recently served as
associate counsel to the president at the White House. His first day at DHS was
Monday, March 25.

CASSIDY AND SINEMA PARTNER UP ON PAID LEAVE: Sen. Kyrsten Sinema
(D-Ariz.) has signed onto a paid parental leave proposal sponsored by Sen. Bill
Cassidy (R-La.) that would fund paid leave for new parents but not for family
medical emergencies, POLITICO's Ian Kullgren reports. "Kyrsten and I just spoke
this past week, and she has just committed," Cassidy said Wednesday. But the
omission of family emergency coverage could prevent additional Democratic
support. More from Kullgren here.

COFFEE BREAK

— "Biden pledges in video to be more 'respectful' of personal space," from
POLITICO

— "Ex-UAW Vice President Norwood Jewell pleads guilty in training center
scandal," from The Detroit Free Press

— "U.S. Private Sector Added 129,000 Jobs in March," from The Wall Street
Journal

— "Court rejects trucking group's challenge to independent contractor ruling,"
from The San Francisco Chronicle

— "Beyond the straight and narrow: Tech sector pushed to accommodate those
who reject strict gender norms," from The Boston Globe

— "Chicago symphony, striking musicians to restart negotiations," from The
Associated Press

— "America's Biggest Economic Challenge May Be Demographic Decline," from
The New York Times

THAT'S ALL FOR MORNING SHIFT!
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1. SUPERSEDED MATERIAL:   
 

This supersedes the April 2, 2003 issuance of this chapter. 
 

2. PURPOSE 
 
This plan:  
 
A. Establishes NLRB merit promotion policies. 

B. Is established in compliance with the references listed above. 

C. Establishes policies for promotion and other competitive placement actions for all positions 
within the National Labor Relations Board (NLRB), with the exception of positions in the Senior 
Executive Service (SES). 

 
3. AUTHORITY 

 
A. The authority for the establishment of this merit promotion plan is derived from Title 5 of the 

Code of Federal Regulations, Part 335, Promotion and Internal Placement (5 CFR 335.101-106).  
This Merit Promotion Plan is established to ensure a systematic means of selection for promotion 
based on merit in accordance with Title 5, United States Code, Section 2301, Merit Systems 
Principles (5 USC 2301) (Appendix A) and Section 2302, Prohibited  Personnel Practices (5 USC 
2302) (Appendix B). 
 

B. The provisions in this Merit Promotion Plan are contingent upon fulfillment of the requirements 
of labor-management contracts and agreements between the agency and employee labor 
organizations representing bargaining unit employees.  Existing negotiated agreements should be 
consulted for guidance covering topics not addressed in this plan. If there is an existing conflict 
between any provision of this Plan and any existing negotiated agreement between the agency 
and employee labor organizations representing bargaining unit employees, the provision of the 
negotiated agreement will prevail until such time as all appropriate labor obligations are fulfilled. 
Implementation of this plan with respect to employees represented by a labor organization is 
contingent upon satisfactory completion of appropriate labor relations obligations. 

4. REFERENCE 
 

 5 USC § 2108 - Veteran; Disabled Veteran; Preference Eligible 
 5 USC § 2301 - Merit System Principles 
 5 USC § 2302 - Prohibited Personnel Practices 
 5 USC § 3319 - Alternative Ranking And Selection Procedures 
 5 CFR Part 315 - Career and Career-Conditional Employment 
 5 CFR Part 335 - Promotion and Internal Placement 
 5 CFR Part 575 - Recruitment and Relocation Bonuses; Retention Allowances. 
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5. APPLICABILITY 
 
The provisions of this plan apply to all NLRB activities regardless of location. 

6. GENERAL 
 
The framework for NLRB and all Federal human resources is built on integrity and merit.  In the area 
of merit promotion and internal placement, the objective of NLRB is to bring the best qualified 
candidates to the attention of management; to give employees an opportunity to receive fair and 
equitable consideration for higher level jobs; to incentivize employees to improve performance and 
develop their knowledge, skills and abilities and provide career opportunities for our employees. 
 
Therefore all merit promotion and internal placement decisions in NLRB are bound by Merit System 
Principles (5 USC § 2301) and Prohibited Personnel Practices (5 USC § 2302).  
 
This plan, along with the provisions of all applicable negotiated agreements, provides the basic 
framework, procedures and agency policy on merit promotion within NLRB. 

7. EQUAL EMPLOYMENT OPPORTUNITY AND PROHIBITION OF 
DISCRIMINATION 

 
A. It is the policy of the National Labor Relations Board (NLRB) and the Federal Government to 

provide equal employment opportunity to all individuals.  
 

B. The NLRB supports the initiatives put forth in Executive Order 11478, as amended, which 
expressly prohibits discrimination based on sexual orientation and gender identity within 
executive branch civilian employment.  
 

C. The above Executive Order also prohibits discrimination based on race, color, religion, sex, 
national origin, disability, parental status, and age. 

8. REASONABLE ACCOMMODATION 
 
 The NLRB provides for reasonable accommodations to applicants with disabilities.   

 
 Employees who require reasonable accommodation are advised to notify the Office of Human 

Resources when applying for positions under this Merit Promotion Plan.   
 

 Candidates who require reasonable accommodation and who are applying from outside NLRB 
should contact the individual listed on the vacancy announcement for assistance.   
 

 Decisions on granting reasonable accommodation will be made on a case-by-case basis according 
to the provisions of the Americans with Disabilities Act of 1990. 
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9. POLICY 
 

 It is the policy of NLRB to staff positions with the best-qualified candidates available through 
merit promotion procedures and to ensure, to the greatest extent possible, that employees have an 
opportunity to develop and advance to their full potential according to their capabilities and 
performance.   
 

 This policy outlines competitive and non-competitive procedures to be used in selecting highly 
qualified individuals to fill vacancies on the basis of merit and without regard to sex, age, politics, 
religion, marital status, sexual orientation and gender identity, race, color, national origin, non-
disqualifying handicapping condition, membership or non-membership in an employee 
organization, or on the basis of personal favoritism.  Selection will be based solely on job related 
criteria.  
 

 Promotions and related placement actions will also be made in accordance with this policy. 

10. APPLICATION OF COMPETITIVE PROCEDURES 
 

Actions Requiring Competitive Procedures:   
 

1. Competitive procedures apply to the following actions: 
 

A. Permanent positions a higher-graded position or to a position with more promotion potential 
than any position previously held on a permanent basis in the competitive service. 
 

B. Reassignment, demotion, transfer, reinstatement, or other position change to a position with 
more promotion potential than any position previously held on a permanent basis in the 
competitive service, except as permitted by reduction-in-force (RIF) regulations. 

 
C. Time-limited (temporary) promotions exceeding 120 days (unless to a grade equal to or less 

than a grade previously held on a permanent basis).  In computing the 120-day total, an 
individual’s non-competitive temporary service in all higher graded positions during the 
preceding 12 months is counted, including details and other time-limited (temporary) positions. 

 
D. Details exceeding 120 days to higher graded positions or to positions with higher promotion 

potential.  Prior service during the preceding 12 months under noncompetitive detail to higher 
graded positions and noncompetitive time-limited (temporary) promotions counts toward the 
120-day total. 

 
E. Selection for formal training that is part of an authorized training agreement, part of a 

promotion program, or required by regulation before an employee may be considered for a 
promotion. 

 
Actions Not Requiring Competitive Procedures 
 

2. Competitive procedures do not apply to the following actions: 
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1. A promotion resulting from the upgrading of a position without significant change in the duties 
and responsibilities due to either the issuance of a new classification standard or the correction 
of a prior classification error. 
 

2. Career promotion of employees when competitive procedures were held at an earlier date 
through appointment from an Office of Personnel Management (OPM) or delegated examining 
register, a direct hire authority, or competitive promotion procedures intended to prepare the 
employee for the position being filled.  This includes any promotion up to and including the full 
performance level established for the occupation series. 

 
3. A position changed permitted by reduction-in-force (RIF) procedures in Title 5 of the Code of 

Federal Regulations (CFR). 
 

4. A promotion of an employee whose position is reclassified at a higher grade because of the 
performance of additional duties and responsibilities through accretion of duties or 
management action, planned or unplanned. A noncompetitive promotion via planned 
management action may be made only if the employee given the additional duties is the only 
person to whom they could logically be assigned.  If there is more than one employee who 
could have been assigned the work, a noncompetitive promotion is NOT permitted.  To be 
eligible for promotion under these circumstances, an employee must continue to perform the 
same basic functions and the duties of the former position must be absorbed administratively 
into the new one.  When an additional position is created or when the new position is not a clear 
successor to the former position, a promotion may NOT be made using noncompetitive action.  
Accretion of duties actions cannot be used to promote an employee or team leader to a 
supervisory position.  Promotions based on accretion of duties must be fully documented to 
show the circumstances that led to the action.  Management retains the right to make any 
promotion under this provision a competitive action when competition is in the best interests of 
the NLRB. 
 

5. Action involving statutory, regulatory, or administrative placement, to include actions directed 
as a result of arbitration decisions, court decisions of the Merit Systems Protection Board 
(MSPB), local settlements and discrimination complaint decisions. 

 
6. A temporary promotion or detail to a higher graded position or to a position with known 

promotion potential for a period of 120 days or less.  Prior service during the preceding 12 
months under non-competitive temporary promotions and non-competitive details to higher 
graded positions counts toward the 120-day total. 

 
7. Promotion, reassignment, demotion, transfer, reinstatement, or detail to a position having no 

greater promotion potential than that of a position the employee currently holds (or previously 
held) on a permanent basis in the competitive service from which the employee was separated 
or demoted for reasons other than performance or conduct reasons. 

 
8. Promotion or placement of an employee entitled to non-competitive priority consideration as a 

corrective action for failure to be given proper consideration in a competitive promotion action 
under the requirements of this merit promotion plan. 

 
9. Promotion resulting from the successful completion of a training program for which the 

employee was competitively selected. 
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10. Temporary promotion of an employee for more than 120 days to a grade level previously held 
on a permanent basis, except when the employee was demoted for cause. 

 
11. Permanent promotion to a position held under time-limited (temporary) promotion or detail 

when originally made under competitive procedures and the possibility for permanent action 
was identified in the vacancy announcement. 

 
12. Noncompetitive conversion of a severely disabled individual (as defined in 5 CFR §213.3102) 

and promotion after conversion provided the position occupied has an established full 
performance level. 

 
13. Noncompetitive appointment of Executive Order 12721 eligibles and promotion after 

conversion provided the position occupied has an established full performance level. 
 

14. Noncompetitive appointment of eligible veterans with a 30 percent or more disability who are 
serving on temporary appointments and promotion after conversion provided the position 
occupied has an established full performance level. 

 
15. Noncompetitive conversion of students under the provisions of the Pathways Program. 

 
16. Other types of actions not specified above and exceptions to this plan which are permitted by 

rule or regulation and are consistent with the spirit and intent of the merit systems principles 
delineated in Title 5.  These actions must be approved by the Director of Human Resources. 

 
11. MANDATORY, PRIORITY CONSIDERATION, AND REEMPLOYMENT 

PRIORITY LIST (RPL) 
 

Mandatory Placement: 
 
In order to be mandatory placed in a position, the individual must meet basic qualification requirements.  
Before filling positions through the procedures of this Merit Promotion Plan, the following categories of 
individuals will be given mandatory placement entitlements: 

 Persons with statutory, regulatory, or administrative reemployment or restoration rights, such as 
employees returning from military service. 
 

 Placement actions required under reduction-in-force (RIF) procedures for eligible candidates 
under provisions of the Career Transition Assistance Program (CTAP) and Interagency Career 
Transition Assistance Program (ICTAP) must be found to be well-qualified and within the local 
commuting area. 
 

 Placement, reassignment, or promotion that is directed by OPM, the Merit Systems Protection 
Board (MSPB), or other authority that is required in order to effect a corrective action resulting 
from an appeal, grievance, or EEO complaint decision, or to correct a violation of law or 
regulations. 
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 The Reemployment Priority List (RPL) is a list of employees within a local commuting area who 
have been separated from the Agency due to RIF or work-related injury.  If an employee on the 
RPL is well-qualified for a vacancy that exists within his or her local commuting area, the 
employee must (with few exceptions) be selected before hiring anyone from outside the agency.   
This also includes placement of qualified disability annuitants and former employees receiving 
Workers Compensation.  

Priority Consideration:   

1. Before making selections under competitive promotion procedures, priority consideration will be 
provided to current employees who are receiving grade or pay retention because they were 
involuntarily placed in lower grade positions for reasons such as reduction-in-force, correction of 
a classification error, or declination of a functional transfer. Employees entitled to priority 
consideration will be referred to the hiring manager before a promotion certificate or other 
referral list is issued; however, the hiring manager is not required to interview or select 
employees referred under these provisions. 
 

2. If these employees are qualified, interested, and within the area of consideration, priority 
consideration must be extended for positions at or below the grade from which demoted and in 
the pay group which covered the employee prior to placement in the lower grade position. 
 

3. Priority consideration will not extend to positions which offer known promotion potential to a 
grade higher than that from which demoted. Priority consideration ends when the employee is no 
longer entitled to grade or pay retention. 
 

4. Declination of an offer at an intervening grade will terminate the employee’s entitlement to re-
promotion at the grade level, but the employee will continue to receive priority consideration for 
higher grades up to and including that from which downgraded unless further declinations occur. 
 

5. Employees awarded priority consideration as part of the disposition of an EEO complaint and 
employees denied proper promotion consideration because of an error or promotion program 
violation are also entitled to priority consideration.  Unless otherwise dictated by settlement 
agreement, declination of a valid job offer within the commuting area by these employees will 
result in termination of entitlement to priority consideration. 

12. RESPONSIBILITIES 
 

Division of Administration is responsible for general oversight of this Plan. 
 

Office of Human Resources is responsible for: 
 
A. Assessing the effectiveness and efficiency of the Agency’s Merit Promotion Program and its 

overall compliance with legal and regulatory requirements; 
 

B. Establishes, administers, and when necessary, overseas revision of the NLRB merit 
promotion plan; 
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C. Overseas evaluation of the administration of the merit promotion program;  
 
D. Ensures compliance with the Merit Systems Principles (5 USC § 2301) and the prevention of 

Prohibited Personnel Practices (5 USC § 2302), see Appendices A and B; 
 
E. Ensure that the Merit Promotion Plan is applied fairly and equitably, and operates the plan for 

employees and positions under his/her appointing authority. In addition, the Associate 
Director (Employee Solutions);  

 
F. Oversee technical assistance and guidance provided by HR Specialists on all promotion 

matters to managers, supervisors, and employees; 
 
G. Ensures that those who are assigned merit promotion administration responsibilities are 

properly trained to assume such responsibilities; 
 
H. Ensures that public notice requirements are met in accordance with 5 CFR 330.103; 
 
I. Determines whether selective placement factors are appropriate and consistently applied; and 
 
J. Ensures that merit principles and requirements have been applied before effecting actions to 

fill a position and takes corrective action where appropriate when violations of these 
principles occur. 

 
Human Resource Specialists:  
 
In accordance with delegation of authority, the Human Resource providers are responsible for: 

 
K. Adhering to the merit promotion and placement program requirements to ensure that the 

provisions of this program and 5 CFR 335 are met; 
 

L. Advising managers, subject matter experts and selecting officials about the provisions of the 
program; 

 
M. Avoiding violations of merit systems principles, prohibited personnel practices and ensuring 

compliance with applicable laws, rules and regulations and other applicable internal policies 
and procedures; 

 
N. Evaluating candidates to determine eligibility; 
 
O. Collaborating with subject matter experts (SME) and/or selecting official to develop applicant 

assessment procedures that are in compliance with 5 CFR 300(a); 
 
P. Collaborating with subject matter experts (SME) and/or selecting official in the development 

of valid and reliable assessment tools that are consistent with the technical standards in the 
Uniformed Guidelines on Employee Selection Procedures (UGESP), 29 CFR 1607; 
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Q. Partnering with the subject matter expert (SME) and/or selecting official to identify the 
qualification requirements for the position to be filled and provide guidance and assistance 
with the selection and weighting of the self-assessment occupational questions; 

 
R. Evaluating applicants based on the U.S. Office of Personnel Management General Schedule 

(GS) Qualification Standards or Federal Wage (WG) System Qualifications and conducting a 
thorough analysis of the applicant’s application and responses to the applicant’s self-
assessment (i.e., occupational questionnaire, crediting plan); 

 
S. Notifying all applicants of the status of their application at key stages of the application 

process in accordance with Section 23.R of this Merit Promotion Plan;  
 
T. Validating selections in accordance with all applicable laws, rules and regulations; and  
 
U. Will remove or recuse himself/herself from any case that involves a relative or household 

member, including positions for which the HR Specialist is personally interested in being 
considered. 

 
Subject Matter Experts (SMEs):  
 
The Subject Matter Expert (SME) is responsible for: 
 

1. Collaborating with the servicing HR Specialist to conduct the job analysis, developing valid and 
reliable applicant assessment tools (i.e., self-assessment occupational questionnaires, crediting 
plan), and providing input on the qualification requirements for the position to be filled; 
 

2. Assisting with the selection and weighting of the self-assessment occupational questionnaire and 
recommending any necessary selective placement factors to be considered prior to recruitment for 
a position; 
 

3. Serving on the interview panel as a recommending official, as needed; and 
 

4. Maintaining confidentiality of the assessment tool(s) and applicant’s information during and 
following the recruitment and hiring process. 

 
Management/Selecting Officials:  
 
Managers and Selecting Officials are responsible for: 
 

1. Complying with the principles and requirements of this Plan when filling a position, including the 
principles of equal employment opportunity, merit systems principles and prohibited personnel 
practices.  In addition, managers and selecting officials are responsible for taking appropriate 
corrective action when violations of these principles and requirements occur; 
 

2. Anticipating staffing needs and consulting with the Office of Human Resources to ensure timely 
submission of documents necessary to begin recruitment and hiring processes; 
 

3. Engaging in identifying the qualifications for the position to be filled and documenting the 
justification for use of and importance of any selective placement factor(s) used during the 
evaluation process; 
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4. Collaborating with the Office of Human Resources (or to provide a designee to fulfill this 

responsibility) in order to assist with the development of the job analysis.  The designee, if any, 
must be a SME at the same grade level or above the position being advertised; 
 

5. Participating in the selection and weighting of occupational questions; 
 

6. Complying with and understanding the provisions of this Merit Promotion Plan; 
 

7. Ensuring subordinates receive appropriate consideration for advancement opportunities arising 
during their temporary absences for leave, travel, detail, training, military service or serving in 
public international organizations or on Intergovernmental Personnel Act assignments when such 
assistance is properly requested in writing by the subordinate for known, and 
 

8. Notifying subordinates by email or telephone of career advancement opportunities which occur 
during an unexpected absence, such as incapacitation, care of or death of a family member, etc.  

 
Applicants   
 
Employees/Applicants are responsible for: 
 

1. Becoming familiar with and complying with the provisions of this Merit Promotion Plan; 
 

2. Providing complete and accurate information regarding their qualifications for the vacancy 
announcement to which they are applying; 
 

3. Following the application procedures outlined in the vacancy announcement and submitting all of 
the required application materials by the closing date of the vacancy announcement;  
 

4. Advising their supervisor, in writing, by hard copy or by email, if they (or a relative or household 
member) want to be considered for opportunities within the office that may occur during a period 
of their temporary absence for scheduled leave, travel, detail or training.  In such instances, 
employees will ensure that they have taken the necessary steps to be able to apply for any such 
job opportunities.  This includes ensuring that they have a current saved resume and any 
necessary supporting documents (SF-50s, performance appraisals, transcripts, etc.) uploaded and 
saved in their USAJOBS account.  In addition, employees may establish a USAJOBS Search 
Agent to receive vacancy announcement email notifications; and 
 

5. A Human Resources employee who interesting in being considered for a job opportunity must 
advise their supervisor, in writing, by hard copy or by email they intend to apply for the job 
opportunity  to ensure they recuse themselves from involvement in ay phase of the recruitment 
process.  Likewise, the Human Resources employee must make the same notification to their 
supervisor if they are aware that a relative or household member wants to be considered for a job 
opportunity within NLRB to recuse themselves from any involvement in the recruitment process. 

 
13. EFFECTIVE DATE 

 
1. Promotions, reassignments, and transfer actions are made effective the Sunday of the beginning 

of the pay period; 
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2. Change to lower grade actions are processed the Saturday at the ending of the pay period; and 
 

3. The HR Specialist establishes the effective date in consultation with the selecting official. 

14. DEFINITIONS 
 

A. Accretion of Duties:  Non-competitive advancement to the next higher grade level due to 
reclassification of the additional duties and responsibilities in a position currently held. 
 

B. Approving Official: The Manager or supervisor who has final approval over selections. 
 

C. Area of Consideration: See “Who May Apply”. 
 

D. Best Qualified (BQ) Candidates: Those candidates evaluated against the KSAOs for the position 
identified as most capable of performing the duties of the position when compared with other 
qualified and eligible candidates for the position.  These candidates are referred to the selecting 
official on a merit promotion certificate. 
 

E. Career Ladder Position: The grade progression from entry level to full performance level is 
identified and documented in position descriptions and vacancy announcements. 
 

F. Category Rating: A ranking and selection procedure used to assess applicants for positions filled 
through the competitive examining process. Under category rating, applicants are evaluated based 
on job-related criteria and placed into predefined quality categories with individuals who possess 
similar levels of job related competencies (KSAs). Category rating is synonymous with 
alternative rating as described in 5 USC § 3319.  The procedures for the category rating process 
in NLRB are defined in PER-28. 
 

G. Certificate of Eligibles: A list of qualified/best qualified candidates who are eligible for selection. 
 

H. Competitive Candidates:  A certificate of qualified candidates, listed alphabetically, issued to a 
selecting official with each candidate’s application package. Refer to applicable negotiated 
agreements for the order of referral of bargaining unit employees. 
 

I. Crediting Plan:  The criteria or standards against which eligible candidates are compared and 
ranked for determining those highly (HQ) and/or best qualified (BQ). 
 

J. Detail:  The temporary assignment of an employee to a different position or an unclassified set of 
duties, with no change in pay or grade, for a specified period of time, with the employee returning 
to the former position at the end of the assignment. 
 

K. Effective Date:  The date established after the selecting official signs and approves an action. 
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L. Eligible Candidates: Those applicants who meet the minimum qualification standards for the 
position and other regulatory requirements such as time in grade (TIG), as well as applicable 
selective placement factors, by the closing date of the announcement or by a date specified on the 
announcement. 
 

M. Evaluation Criteria: Standards of job-related knowledge, skills, abilities and other personal 
characteristics (e.g., behavioral indicators, etc.), and/or competencies which are indicative of 
successful performance in the position to be filled. Criteria are used as standards against which 
the eligible candidates are compared and ranked for determining the highly and/or best qualified 
(BQ).  
 

N. Evaluation Methods: The means of measuring a candidate against the evaluation criteria. 
Mandatory methods, which must be considered for all candidates, are performance appraisals and 
relevant incentive awards. Optional methods include tests, interviews and relevant training. 
 

O. Excepted Service: Unclassified service, unclassified Civil Service or positions outside the 
competitive service and the senior executive service. Excepted service positions have been 
excepted from the requirements of the competitive service by law, Executive order, or OPM 
regulation. (5 USC. 2103 and 5 CFR Part 213).  
 

P. Exceptions: Promotions that do not require competitive procedures and are therefore excepted 
from competitive procedures of this Plan.  
 

Q. Gender Identity: Means one’s inner sense of one’s own gender, which may or may not match the 
sex assigned at birth. Different people choose to express their gender identity differently. For 
some, gender may be expressed through, for example, dress, grooming, mannerisms, speech 
patterns, and social interactions. Gender expression usually ranges between masculine and 
feminine, and some transgender people express their gender consistent with how they identify 
internally, rather than in accordance with the sex they were assigned at birth. 
 

R. Highly Qualified (HQ) Candidates: Eligible candidates who have been determined to possess the 
knowledge, skills, abilities and other personal characteristics described by the evaluation criteria 
as necessary to perform the position in a highly successful manner. 
 

S. Job Analysis: The process of identifying the knowledge, skills and abilities (competencies) 
essential to a position in order to develop a job-related basis for evaluation and selection of 
candidates. 
 

T. Knowledge, Skills and Abilities: A list of special qualifications and personal attributes that are 
needed for a particular job and which the Agency wants to find in the person selected to fill a 
particular job.  The primary purpose of KSAs is to measure those qualities that will set one 
candidate apart from the others. 
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U. Merit Promotion: The system under which an Agency considers an employee for vacant positions 
on the basis of personal merit.  Vacant positions are usually filled through competition with 
applicants (current competitive service employees) being evaluated and ranked for the position on 
the basis of their experience, education, competencies and performance. 
 

V. Occupational Questionnaire: A product of the job analysis that provides a method of assessing a 
candidate’s background in relation to the job being filled. 
 

W. Performance Appraisal: Evaluation of an employee’s work performance. 
 

X. Priority Placement Consideration:  If a procedural error or violation results in applicants failing to 
receive proper consideration in a competitive action, they are entitled to be referred to the next 
vacancy for which they qualify, in any geographic area that the individual deems acceptable, 
before other candidates are sought.  However, the vacancy must be for the same grade and under 
the same promotion plan as the position for which they were not properly considered. 
 

Y. Promotion:  The change of an employee to a position at a higher grade level within the same 
classification system and pay schedule or to a position with a higher rate of basic pay in a 
different job classification system and pay schedule. 
 

Z. Qualified Candidates:  Candidates who meet the minimum qualification and eligibility standards, 
time-in-grade and time after competitive appointment requirements, and possess all appropriate 
selective placement factors, if applicable, for a particular position by the closing date of the 
vacancy announcement. 
 

AA. CTAP/ICTAP:  (Career Transition Plan/Interagency Career-Transition Assistance Plan) a Federal 
placement program that provides priority consideration for job opportunities to certain individuals 
who have been or who are being adversely impacted by Federal downsizing activities. 
 

BB. Rating:  Reviewing the backgrounds of candidates to determine if they meet the minimum 
qualifications for the position. 
 

CC. Reappointment Priority List (RPL): A list of employees within the local commuting area who 
have been separated from an agency due to reduction in force (RIF) or work-related injury.  If an 
employee on the RPL is well-qualified for a vacancy that exists within his or her local commuting 
area, the employee must (with few exceptions) be selected before hiring anyone from outside the 
agency. 
 

DD. Reassignment:  The change of an employee from one position to another without a promotion or 
demotion. 
 

EE. Reinstatement: The non-competitive career or career-conditional re-employment of an individual 
formerly employed in the competitive service who had earned competitive status. 
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FF. Selecting Official: The individual in the organization who is authorized to make a selection for 
the position this is to be filled. 
 

GG. Selective Placement Factor: KSAs in addition to the basic qualification standards essential for 
satisfactory performance on the job, and which cannot be learned within a reasonable time on the 
job.  The following are examples of appropriate selective placement factors for determining 
eligibility when these factors are essential for successful job performance: 
 

a. Ability to speak, read, or write a language other than English. 
b. Knowledge and abilities related to a certain program or mission when these cannot 

readily be acquired after selection for a position. 
c. Ability in a functional area (such as, the ability to evaluate different data processing 

systems). 
 

HH. Sexual Orientation: Means one’s emotional or physical attraction to the same and/or opposite sex. 
 

II. Subject Matter Expert: An individual who exhibits a high level of expertise in performing a 
specialized job, task, or skill within the organization and/or who possesses an in-depth knowledge 
of a particular subject area. 
 

JJ. Temporary Appointment: An appointment made for a limited period of time and with a specific 
not-to-exceed (NTE) date. 
 

KK. Time-In-Grade Restrictions: The minimum period of time specified in Title 5 CFR 300, Subpart 
F, that an individual must serve after his or her last permanent appointment before he or she can 
be: promoted, reassigned to a different line of work, or relocated to a different geographical area. 
 

LL. Time-Limited: Promotion (Temporary Promotion): The temporary assignment of an employee to 
a higher graded position for a specified period of time, with the employee returning to his/her 
permanent position upon the expiration of the temporary action. In order for an employee to be 
temporarily promoted, he/she must meet the same qualification requirements that are necessary 
for a permanent promotion. The temporarily promoted employee receives the higher graded 
salary for the period assigned and gains quality experience and time-in-grade at the higher grade 
level.  
 

MM. Transfer: The movement of a career or career-conditional employee from one Federal agency to a 
position in another agency without a break in service. 
 

NN. Well Qualified Candidate:  A candidate who, under Category Rating Procedures, is determined to 
meet the minimum qualification required for a position (e.g., education, selective placement 
factors, etc.).  The candidate is determined to be proficient in some, but not all, of the 
requirements for the position and received a rating of at least 85.0 are considered to be well 
qualified for CTAP purposes only. 
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OO. Who May Apply: The Area of Consideration is known as “Who May Apply” within NLRB 
vacancy announcements.  It describes the individuals from whom NLRB will accept applications. 
It may be restricted to a limited group of individuals (e.g., all NLRB permanent civilian 
employees), or be governed by Agency’s CBAs, it may be broad to accept individuals with 
appointment eligibilities. It may also be open to Veterans Employment Opportunities Act 
(VEOA) of 1988 Eligibles and candidates with Federal status.   
 

PP. Vacancy: A vacancy is an unencumbered position which management plans to fill. 

15. PROMOTION ACTIONS 
 
Career Ladder Promotions:   

 A career promotion is the promotion of an employee without competition when competition 
was held at an earlier stage.  For example, when an employee was selected for a position 
under competitive promotion procedures and the fact that the initial selection could lead to 
promotion was made known to all potential candidates. 
 

 Career Ladder Promotions are established based upon an assessment of work to be performed 
by individuals in each occupational series throughout the Agency.  Career ladders are usually 
the same for positions within an occupational series, but differences can occur.  Differences 
may be based on a variety of situations that result in position or organizational differences 
that impact the position or the availability of higher level work.  If a career ladder is 
established that is different from the normal career ladder for a particular position, 
documentation that supports the determination must be maintained by the HRO. 

 
 Typically, an employee must compete for a position with a higher career ladder than his/her 

current position.  Specific exceptions to the requirement for competition are found at 5 CFR § 
335.103(c)(3)(i) through (vii). 

 
 An employee is not guaranteed promotion to all higher grades in a career ladder.   Changes to 

the work requirements of the position or the organization to which the position is assigned 
might affect the opportunity for promotion to a higher grade.   

 
 Noncompetitive promotions within a career ladder are not an automatic entitlement and every 

employee will not necessarily be promoted to the next higher grade level in a career ladder.   
 
 Employees may be promoted, without competition, when work is available, assigned on a 

regular and recurring basis, satisfactorily performed at the next higher grade level, and all 
other regulatory requirement are met.   

 
 In order to be eligible for a career ladder promotion, an employee must be performing at a 

level of “satisfactory” or higher at the next lower grade level in the career ladder.   
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Accretion of Duties Promotion Actions: 
 

1. Accretion of duties is the upgrading of an employee’s position (with no higher promotion 
potential) because of additional duties and responsibilities.  For all cases involving an 
accretion of duties, the reclassification of the position must identify the specific changes in 
the duties and responsibilities between the old and the new positions and the cause of the 
changes. 
 

2. All of the following factors must exist to support an accretion of duties promotion: 
a. there is demonstrated evidence of higher-level work; 
b. the employee’s current position is absorbed into the new position and is a natural 

successor to the current position; 
c. the action will not result in a residual vacancy that will need to be filled; 
d. the position is determined to have no further promotion potential beyond the grade 

level to which the employee is accreted; and 
e. the promotion does not directly affect other employees in the organization who report 

to the same immediate supervisor. 
 

3. Supervisors who anticipate that they might initiate an accretion of duties promotion for an 
employee should seek the advice and assistance of an HR Specialist before initiating the 
action.  
 

4. A noncompetitive promotion is not permitted when supervisory duties are added to a 
nonsupervisory position causing it to be classified to a higher grade. 

 
Documentation of accretion of duty promotions must provide evidence showing that factors 1 
through 4 above, apply. 

Time-Limited Promotions: 

1. Time-limited promotions are intended for meeting temporary needs of the Agency's work 
program when necessary services cannot be provided by other means. Temporary promotions 
can be used to: 
A. Fill temporary positions;  
B. Accomplish project work; 
C. Fill positions temporarily pending reorganization or downsizing; or 
D. Meet other temporary needs. 
 

2. The initial 120 days of a time-limited promotion may be made noncompetitively, which 
means the selected employee does not have to compete with other employees for the time-
limited assignment. All time spent on noncompetitive time-limited promotions and details to 
higher graded positions during the preceding 12 months counts toward the 120-day total. If 
the time-limited promotion is extended beyond 120 days, competition is required.  
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3. The maximum time period for a time-limited promotion is 5 years, unless the Office of 
Personnel Management (OPM) authorizes the agency to make and/or extend it for a longer 
period. A temporary promotion that was originally made under competitive procedures can be 
extended up to 5 years without further competition.  

 
4. A time-limited promotion may be made permanent without further competition provided the 

time-limited promotion was originally made under competitive procedures and the fact that it 
might lead to a permanent promotion was made known to all potential candidates.  

 
5. Employee Acknowledgment of Conditions:  Prior to the effective date of the time-limited 

assignment, the employee must sign and date a statement that he/she has received a written 
notice of the conditions of assignment listed above.    

 
6. Negotiated union contracts should be reviewed prior to effecting time-limited promotion 

actions of employees covered by a bargaining unit.    

16. REASSIGNMENT/CHANGE TO LOWER GRADE ACTIONS 
 
a. An employee may seek a reassignment or change to a lower grade outside of an announced 

vacancy process, or a manager may seek to noncompetitively reassign an employee.  The 
employee must be eligible for noncompetitive consideration to a permanent internal assignment 
and must submit a request for the noncompetitive reassignment.    
 

i. Employee requests for noncompetitive reassignment may be for positions within or outside of 
the current Agency organizational level and may involve a move from one geographic 
location to another. 

ii. Such requests will be considered based on NLRB needs. 
 

b. Priority placement program requirements must be satisfied before an employee may be 
noncompetitively reassigned/changed to a lower grade.   

17. DETAIL ACTIONS 
 

A. A detail is a temporary assignment to a different position for a specified period when the 
employee is expected to return to his or her regular duties at the end of the assignment.  
 

B. An employee who is on detail is considered for pay and strength count purposes to be 
permanently occupying his or her regular position. 
 

C. A detail action may be documented by Standard Form 52, Request for Personnel Action. 
 

D. Competitive procedures must be used on detail actions as follows:  
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ACTION DETAIL ACTION LENGTH OF DETAIL 
USE OF COMPETITIVE 

PROCEDURES 

Detail 

Same grade and no 
known promotion 
potential. 

Potential higher 
grade or to a 
position of the same 
grade with known 
promotion potential 

 

Detail is for any length 

 

Detail is for 120 days or 
less 

 

Detail is for more than 
120 days 

 

No 

 

No 

 

Yes 

 

 

18. APPLICATION OF VETERANS PREFERENCE TO POSITIONS EXEMPT FROM 
APPOINTMENT PROCEDURES 
 
In view of the circumstances and conditions surrounding employment in the following classes of 
positions each agency is required to follow the principle of veteran preference as far as 
administratively feasible and, on the request of a qualified and available preference eligible, to furnish 
him/her with the reasons for his/her non-selection.  
 
A. Positions filled by persons appointed without pay or at pay of $1 a year;  

 
B. Positions outside the continental United States and outside the State of Hawaii and the 

Commonwealth of Puerto Rico when filled by persons resident in the locality, and positions in the 
State of Hawaii and the Commonwealth of Puerto Rico when paid in accordance with prevailing 
wage rates;  
 

C. Positions which the exigencies of the national defense program demand be filled immediately 
before lists of qualified applicants can be established or used, but appointments to these positions 
shall be temporary appointments not to exceed 1 year which may be renewed for 1 additional year 
at the discretion of the agency;  
 

D. Positions filled by appointees serving on an irregular or occasional basis whose hours or days of 
work are not based on a prearranged schedule and who are paid only for the time when actually 
employed or for services actually performed;  
 

E. Positions paid on a fee basis;  
 

F. Positions included in Schedule A (see 5 CFR Part 213 - Subpart C) and similar types of positions 
when OPM agrees with the agency that the positions should be included hereunder; 
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G. Positions included in Schedule C (see 5 CFR Part 213 – Subpart C) and positions excepted by 
statute which are of a confidential, policy-making, or policy-advocating nature;  
 

H. Attorney positions;  
 

I. Positions filled by reemployment of an individual in the same agency and commuting area, at the 
same or lower grade, and under the same appointing authority as the position last held; provided 
that, there are no candidates eligible for the position on the agency's priority reemployment list 
established in accordance with 5 CFR § 302.303; and  
 

J. Positions for which a critical hiring need exists when filled under 5 CFR § 213.3102(i)(2) of this 
chapter.  

19. AGENCY REVIEW 
 

a. Periodically, the NLRB Human Resources Office Compliance Unit will review the Merit 
Promotion and Placement Program to ensure that changes in law or regulation are incorporated 
and issue a notice to employees outlining the key provisions, changes, and amendments of the 
program. 
 

b. The views of managers, supervisors, and representatives of labor organizations will be obtained 
when significant changes are made in the program.   

20. MAINTENANCE AND RETENTION OF RECORDS 
 

General: The HR service provider or the automated recruitment system database will maintain all records 
associated with the recruitment and filling of the position. Selecting officials will maintain all records 
associated with the interview process, if conducted. 

 

Merit Promotion File.  At a minimum, the following information must be retained in USA Staffing: 

a. Vacancy announcement; 
b. Official position description; 
c. Names of all candidates and eligibility/ineligibility results; 
d. Documentation of job analysis used to identify selective and quality ranking factors; 
e. Crediting plan or assessment questionnaire; 
f. Documentation for adjusting applicant answers when using an automated qualification, 

rating, and ranking system, if applicable; 
g. Any written guidance and instructions issued to the promotion panel, if applicable; 
h. Record of HR specialist, SME, or promotion panel ratings, both individual ratings and 

collective determination of best qualified, if applicable; 
i. Record of automated system ratings, rankings, and identification of best qualified, if 

applicable; 
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i. Names of any candidates who received special consideration and the reason(s), if 
applicable; 

j. Application packages timely received from each applicant; 
k. Merit promotion certificate; 
l. Names of promotion panel members and panel chairperson, if applicable; and 
m. Copy of notifications to applicants indicating their consideration and qualification finding 

for the position or their non-consideration for the position, if applicable. 

Retention of Files:   

1. Merit promotion files will be retained in the HR and/or in the automated recruitment system 
database for a period of 2 years from the effective date of the personnel action that resulted from 
a selection made from the merit promotion/referral certificate.  If no selection is made from the 
certificate, the merit promotion file will be retained for a period of 2 years from the date the 
selecting official certified that there was no selection.  
 

2. In instances where some form of complaint has been filed concerning an action, the merit 
promotion file must be retained for a minimum of 2 years following resolution of the case.   
 

3. Merit promotion files not required to be maintained for more than 2 years may be retained for 
periods of more than 2 years, at the discretion of the servicing HRO, when individual situations 
so warrant. 

21. ACCESS TO INFORMATION 
 

a. Employees and Labor Organizations: 
  

i. The OHR Office will inform employees and concerned or appropriate labor organizations of 
the merit promotion policies, changes, evaluation techniques and ranking methods, and 
career and promotion opportunities.  Employees will be notified in writing of the merit 
promotion program provisions and informed where copies of the MPP are available. 
 

b. Employees/Applicants: 
 

i. All employees and other applicants who apply for specific vacancies will receive notification 
at key stages of the application process and as specifically addressed in Section 23.T of this 
MPP. 
 

ii. An applicant is entitled to see, upon written Freedom of Information Act (FOIA) request, 
only those documents used in considering him/her for a particular vacancy.  

 
iii. Employees/applicants may review appropriate regulations, policies, and qualification 

standards in the OHR or on OPM’s website.   
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22. REQUESTS FOR RECONSIDERATION OF RATINGS AND GRIEVANCES 
 

A. Requests for Reconsideration of Rating Decisions:  
 
Applicants may make initial inquiries about their qualification determinations and/or request a 
reconsideration of a rating decision by contacting the servicing HR Specialist assigned to recruit 
for the position.  The request for reconsideration of rating will be conducted in accordance with 
the provisions specified in Section 23.L of this Plan. 
 

B. Grievances: 
 
Employees have the right to file a grievance on the application of the provisions of this Merit 
Promotion Plan.  However, non-selection from among a group of properly rated and certified 
applicants is not an appropriate basis for the filing of a formal grievance.  Any corrective action 
will be taken in accordance with the provisions of 5 CFR 335 to rectify a violation of law, OPM 
regulations and procedures, and/or NLRB policies and procedures.   

23. PROCEDURES 
 

A. Validate the Need to Fill the Position: Management must validate the need to fill the position 
against NLRB Workforce, Staffing and Recruiting Plans:  

 
1. Management reviews NLRB workforce, succession and staff acquisition plans; and 
2. Management reviews the NLRB recruitment plan to identify the resources and sources 

for recruitment.  
 

B. Initiation of Request for Personnel Action: Management creates a Request for Personnel Action 
SF-52 to fill the position.  
 

C. Approval of SF-52:  Upon approval of the SF-52, the Request for Personnel Action is forwarded 
to OHR. 
 

D. Review of Position Description:  A review of the position description is conducted to determine 
the currency and accuracy of the duties and occupation. 

 
1. identify changes, if any, to the position; 
2. verify the risk level designation; and 
3. verify the sensitivity level/clearance eligibility of the position. 

 
E. Conduct a Job Analysis and Recruitment Strategy: 

Conducting a Job Analysis: 

1. General: A job analysis sets the foundation for outreach, recruitment, and selection actions 
and should be the first step in the recruitment process. It is a systematic procedure for 
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gathering, documenting, and analyzing information about the content, context, and 
requirements of the job to identify the essential functions of the position and the necessary 
competencies, knowledge, skills, and abilities (KSAs) required.  
 

2. The job analysis must identify objective, assessable knowledge, skills and abilities 
(KSA)/competencies related to important job duties, work outcomes, or work behavior 
necessary for successful performance in the job being filled.  It is used to document the 
relationship between the duties and responsibilities and the knowledge, skills, abilities, and 
other characteristics (KSAOCs) or competencies required to perform the duties and 
responsibilities.  It is also used to document the associated KSAOC/competencies-based 
application questions for use in an automated rating and ranking system. The validity and 
propriety of selective and/or ranking factors must be clearly reflected and supported by a 
current position description of the job for which they are used. 

 
3. A Subject Matter Expert (SME) or the selecting official in conjunction with a HR Specialist 

must conduct a job analysis when filling a position.   
 
4. At a minimum, the Job Analysis must include: 
 

a. Identification of the grade level of the position; 
b. Validity of the assessment; 
c. Identification of the expected number of applicants; 
d. Identification of the critical duties and responsibilities of the job;  
e. Identification of the knowledge, skills and abilities (KSA) or competencies required 

to perform the duties and responsibilities of the job; 
f. Identification of the KSAs/competencies to be included in the assessment strategy; 
g. Identification of the factors that are important in evaluating eligibles; and 
h. Documentation of the job analysis process for future use. 

Conducting a Recruitment Strategy: 

1. General: The recruitment strategy is used to prompt discussion between the hiring manager 
and OHR regarding a current or foreseen hiring need. The outcome of the recruitment 
strategy meeting is the alignment of human resources and the hiring manager in a strategic 
partnership. The partnership is desired so that the hiring need is well defined from the outset 
in common terms and a straightforward manner. 
 

2. Conduct a Recruitment Strategy Meeting:  The outcome of the recruitment strategy meeting 
is an alignment of human resources and the hiring manager in a strategic partnership so that 
the hiring need is well defined from the outset in common terms and a straightforward 
manner.  Completion of an identified recruitment strategy form is required to: 

 
a. Identify the challenges involved in attracting a high-quality workforce that closes 

skill gaps in mission-critical occupations; 
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b. Maintain mission-critical competencies at the desired level using business forecasting 
and workforce analysis results; 

c. Utilizes analysis of statistical data relative to the success of various types of 
appointment and recruitment flexibilities; 

d. Utilizes aggressive and multi-faceted strategies when competing for desired talent; 
e. Utilizes recruitment flexibilities and appointing authorities authorized by OPM (e.g., 

direct hire, category rating, etc.) to enhance recruitment scope and timeliness; 
f. Involves senior leaders and managers assisting human resources (HR) staff in 

implementing strategic recruitment initiatives, including participation in such as 
activities as recruitment fairs and outreach programs; 

g. Choose a ranking method that will be used to fill the position, such as: category 
ranking or traditional ranking procedures; and 

h. Identify career patterns for applicants based on workforce and recruitment planning. 
 

3. Documentation of Recruitment Strategy Meeting: A Recruitment Strategy Meeting Guide 
will be completed to document the completion of a recruitment strategy meeting (See 
Appendix C). 
 

F. Create and Post a Vacancy Announcement: 
 

1. Determining the “Who May Apply” Area of Consideration:  The “Who May Apply” area 
of consideration must be sufficiently broad to ensure the availability of a reasonable 
number of highly qualified applicants, taking into account the nature and level of the 
position to be filled, merit principles, Equal Employment Opportunity (EEO) principles, 
and applicable regulations and requirement of applicable negotiated union agreements.  
The areas of consideration must be identified in the vacancy announcement and may not 
be changed once the announcement is open. 

 
A. The scope of competition for each vacancy will be individually determined by 

consultation between the HR Specialist and the respective supervisor/manager. 
 

B. Each vacancy will be advertised in a geographic/organizational area large enough 
that a reasonable number of well-qualified candidates may be anticipated. 

 
C. At a minimum, the “Who May Apply” area of consideration should be at least 

Office-wide, unless applicable collective bargaining unit agreements (CBAs) 
define a smaller area of consideration. 

 
D. The area of consideration may be expanded when the selecting official and the 

Human Resources Office (HRO) agree that a broader area of consideration is 
desirable to seek candidates.  For example, the minimum area could be extended 
to include Division-wide, Region-wide, NLRB-wide, Federal employees, eligible 
reinstatement candidates, and other candidates with competitive status or those 
with OPM approved interchange agreements. 
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E. Other factors affecting the “Who May Apply” area of consideration include: 

 
1. Budget or staffing allocations will not allow the valid consideration of 

applicants from other sources; and 
 

 Circumstances resulting from reorganization or from other factors, such 
as ceiling controls or hiring freezes that prevent the employing office 
from adding to the staff.  When these conditions exist, the selecting 
official and the HR Specialist must certify that the position needs to be 
filled and that current or anticipated resources preclude filling positions 
from outside NLRB. 

 
F. The basis for any decision to restrict the area of consideration to NLRB-wide 

must be documented and approved by the direct supervisor and maintained in the 
vacancy case file (see Records Retention and Disposal Section).   

 
2. Determine Relocation Expenses:  The decision to pay or not pay relocation expenses 

must be made prior to posting the vacancy announcement on USAJOBS.  
 

3. Posting the Vacancy Announcement: 
 

A. Must be posted to the USAJOBS website when filling vacancies through the 
competitive procedures described in this Merit Promotion Plan. 
 

B. May also be posted on outside websites, such as vetsforhire.com, to increase 
recruitment efforts in special employment areas, such as individuals who qualify 
for hire under Veteran’s authorities. 

 
C. Vacancy announcement templates will be developed in the automated system to 

ensure that vacancy announcements include all required information and present 
it in a clear, consistent and standard format; 

 
D. Must be open for a minimum of five (5) business days, not including weekends 

and Federal holidays.  Additionally, vacancy announcements are not to open or 
close on a weekend or Federal holiday; and (Excepted Service Policy includes 5 
days). 

 
4. Information that must be included on Vacancy Announcements 

A. Agency name; 
B. Announcement number 
C. Title of the position 
D. Series; 
E. Grade(s) or equivalent and entrance pay; 
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F. Open and closing dates, including cut-off dates, if any; 
G. Duty location; 
H. Number of vacancies; 
I. Description of duties; 
J. Qualification requirements, including KSAs/competencies; 
K. Basis for rating; 
L. How to apply; 
M. What documents to file; 
N. Agency's definition of "well qualified" (Career Transition Assistance Program     

(CTAP), Interagency Career Transition Assistance Program (ICTAP) and 
Reemployment Priority List (RPL); 

O. Information on how to claim Veterans' Preference; 
P. EEO Statement;  
Q. Reasonable Accommodation Statement; 
R. Replacement Policy 
S. Verification of Citizenship is required; 
T. Recruitment/Relocation incentive opportunities; 
U. Alternative work schedules; 
V. Telework options; 
W. Employee benefits; 
X. Work/Life programs; 
Y. Transit subsidies; 
Z. Employee assistance programs; 
AA. Incentive award opportunities; and 
BB. Development and training opportunities. 

 
A. Accepting Applications:   

 
1. Acceptance of Applications Using An Automated Qualification, Rating and Ranking System:  

 
A. Candidates must submit applications (resume and answers to application questions) 

online by the closing date and time specified in the vacancy announcement.   
 

B. Hardship Criteria: 
1. If applying online poses a hardship, applicants must speak to the Human Resources 

representative listed on the vacancy announcement prior to the closing date of the 
announcement to request assistance.  

2. In addition, applicants who meet hardship criteria must respond to the same questions 
as applicants applying online and must submit a copy of their responses to questions, 
a copy of their resume, and all required supporting documentation, as specified in the 
vacancy announcement to the servicing HRO by the closing date and time specified 
in the vacancy announcement.  An exception to the time requirement may be made in 
cases where there is verification of the applicant’s attempt to upload a document into 
the automated system by online “footprint”. 



26 
 

2. Determining Incomplete Applications:  
 

A. An application is considered incomplete if an applicant:  
 
1. Does not submit a required form or other material, as specified in the vacancy 

announcement;  
2. Fails to respond to questions that he or she must answer before any action can be 

taken; or  
3. Submits insufficient information concerning education or experience. 
 

B. Receipt of Current Performance Appraisals:  
 
Applicants with current Federal status are required to submit their most recently completed 
annual performance appraisal (dated within 18 months) which identifies the employee’s official 
rating of record or a statement advising why the performance appraisal is not available.  A 
performance plan is not an acceptable substitute.  If the applicant fails to provide a copy of the 
performance appraisal, or a statement advising why it is unavailable, the applicant will be 
removed from consideration.  

 
C. Receipt of Current SF-50:   

 
Applicants with current Federal status are required to submit their most recently SF-50   If the 
applicant fails to provide a copy of their SF-50, the applicant will be removed from consideration.  
 

D. Receipt of Transcripts/Educational Records:  
 
Whenever there is a minimum education requirement or an applicant is using a combination of 
education and experience in order to be determined as basically qualified, the applicant must 
submit a copy of their transcripts.  This also applies to status applicants who are applying to a 
position in the same occupational series than that in which they current serve (or to which they 
were previously appointed (prior SF-50 is not an alternative form of documentation to the 
transcripts).  If there is a minimum education requirement and the applicant fails to provide a 
copy of their transcript, the applicant will be removed from further consideration.  If the applicant 
is using a combination of education and experience to qualify and the applicant fails to provide a 
copy of their transcripts, the applicant will be evaluated based solely on experience.   
 

1. The applicant’s official transcripts must be received prior to extension of any job 
offer. 
 

2. If the applicant fails to provide a copy of their transcripts within the specified 
time period, a final job offer will not be made, and the applicant will be removed 
from further consideration for the position.  
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3. A NLRB official must verify that listed school(s) are accredited prior to making a 
job offer(s) when using education to qualify an applicant. 

 
4. Education completed in a foreign institution/university must be evaluated by an 

accredited organization to ensure that the foreign education is comparable to 
education received in accredited institutions in the United States.   

 
5. When applicable, applicants are required to submit their foreign education 

equivalency at the time of application.  Applicants who do not submit their 
equivalency at the time of application will be evaluated based on the information 
provided.  Those deemed tentatively best qualified will be considered and 
referred to the selecting official.   

 
6. A copy of the applicant’s foreign education equivalency must be received prior to 

extending a job offer. 
 

7. If the applicant fails to provide a copy of the equivalency within the time period 
specified, a final job offer will not be made and the applicant will be removed 
from further consideration for the position.   

 
8. All equivalencies and related correspondence must be kept in the case file (and 

the eOPF, if selected). 
 

E. Documentation of A Disability: 
 
Applicants with disabilities claiming non-competitive eligibility under Schedule A must submit 
proof of their disability at the time of application.  Applicants who do not provide this proof by 
11:59 p.m. Eastern Time on the closing date will not be considered as Schedule A eligible and are 
to be considered as a typical applicant.  Acceptable proof of an individual’s mental disability, 
severe physical disability, or psychiatric disability and work readiness is appropriate 
documentation (e.g. a physician or other medical professional duly certified by a state, the 
District of Columbia, or a U.S. territory to practice medicine); a professional; or any Federal 
agency, state agency, agency of the District of Columbia, or a U.S. territory that issues or 
provides disability benefits. 

 
F. Documentation of Veterans Applicable Appointments:  

 
Applicants who claim eligibility for special veteran’s appointment authorities, such as Veterans 
Employment Opportunities Act (VEOA) of 1988, must submit a copy of their Certificate of 
Release or Discharge from Active Duty (DD-214s) showing their type of discharge and other 
supportive documents (if applicable) at the time of application.  Preference eligible or veterans 
who have been separated under honorable conditions from the armed forces after completing 
three (3) or more years of continuous active military service (as determined by the agency) may 
compete for vacancies under merit promotion when the agency accepts applications from 
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individuals outside its own workforce.  Those veterans selected will be given career or career-
conditional appointments under 5 CFR 315.611.  Applicants are encouraged to identify the 
specific authority under which they are applying VEOA.  Applicants who do not provide this 
proof by 11:59 p.m. Eastern Time on the closing date will not be considered as VEOA eligible 
and are to be considered as typical applicants with the application material(s) submitted.  All DD-
214s received must be kept in the case file (and eOPF, if selected). 

 
1. For some positions there may be other mandatory application requirements, 

therefore, it is important that applicants pay careful attention to the “How to Apply” 
section of the vacancy announcement to determine all required application materials 
for any given announcement.   
 

2. Unsolicited materials, such as copies of position descriptions and publications, will 
not be considered in the ranking process. 

 
G. Evaluation Methodology:   

 
Eligible applicants will be evaluated to determine the extent to which their qualifications exceed 
the minimum requirements for the position.   

 
1. An automated system is used to evaluate eligibility and minimum qualifications, and rates 

applications according to defined criteria.   
 

2. As part of the overall assessment of qualifications consideration will be given to current 
performance appraisal and appropriate awards. 

 
3. A certificate of eligible candidates listed in alphabetical order will be prepared by the 

servicing HR Specialist. The populated certificate of eligibles and supporting documents will 
be forwarded to the selecting official.  If 5 or fewer eligible applicants are identified no rating 
panel will be convened and all candidates will be referred to the selected official. 

 
H. Determining Eligibility of Applicants:   

 
Once a vacancy announcement closes, the HR Specialist/Assistant will: 
 
1. Assess all applicants to determine if they meet the area of consideration, basic qualification 

requirements, any applicable selective placement factor(s), and time-in-grade restrictions (if 
applicable) for the position. 
 

2. Evaluate applicants based on the method of evaluation chosen prior to announcing the 
position; and 

 
3. Prepare a certificate(s) of eligible candidates listed in alphabetical order that includes only the 

best-qualified applicants. 
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A. Applicants must meet all U.S. citizenship requirements by 11:59 p.m. Eastern Time of 

the closing date of the vacancy announcement.   
 

B. Applicants who are current status employees must meet time-in-grade requirements by 
the closing date of the vacancy announcement. 

 
C. Male applicants born after December 31, 1959 must be registered with the Selective 

Service System unless they are exempt under 5 CFR 300 Subpart G, Selective Service 
Law. 

 
D. Determining Minimum Qualifications:  Applicants must meet the minimum qualification 

requirements as prescribed by the OPM Manual – Qualification Standards for General 
Schedule Positions. In addition, applicants must meet any positive education 
requirements and selective and/or other factors identified in the announcement as being 
essential to establish basic eligibility for consideration.  Applicants will be considered 
basically qualified if they meet all of the requirements by the closing date of the vacancy 
announcement.  A summary of these standards will be included in the vacancy 
announcement (see Section 14.B.4(iii), above. 

 
E. Special Qualifications – Selective Placement Factors:   Special qualification factors may 

be used when they are essential to the successful performance of the position to be filled.  
The HR Specialist must obtain approval for the use of selective placement factors from 
the Associate Director of Employment Solutions before they can be used in screening 
candidates or included in the vacancy announcement. Selective placement factors must 
not include requirements that would eliminate otherwise qualified candidates who need 
only a brief period (approximately 90 days) of orientation and/or training to successfully 
perform the duties of the position. 

 
I. Evaluation of Applicants:    

 
To receive consideration, applicants must meet appropriate OPM qualification standards for 
General Schedule positions, including selective placement factors, and time after competitive 
appointment requirements by the closing date of the vacancy announcement.  For wage grade 
positions, applicants are evaluated using the (OPM) Job Qualification System for Trades and 
Labor Occupations and the job element examining method. 

 
1. The method(s) used to evaluate applicants must be identified in the vacancy 

announcement.  The evaluation process assures that the selection is made from the best 
qualified applicants.   
 

2. Evaluations must be based on job-related requirements and applied fairly and 
consistently.   
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3. Evaluation methods may include the use of crediting plans or questionnaires, and/or other 
assessment tools, and/or paper review, such as structured interviews.  In establishing 
evaluation methods, consideration will be given to current performance appraisal (within 
18 months) and appropriate awards. 

 
4. The evaluation process may be performed by HR Specialist (or Assistant); subject-matte 

experts (SMEs); and/or Evaluation Panel. Using the assessment tool designated for the 
vacancy, the HR Specialist or panel members review each applicant’s background to 
assess the degree to which the applicant possesses the required KSAs of the position.   In 
doing this, they just consider the applicant’s quality and type of work experience, 
education and training, awards and accomplishments, performance appraisals and related 
outside experience.  Based on this review, a point value is assigned for each evaluation 
criterion, and an overall rating is ultimately assigned to each applicant. 

 
5. When there are 5 or fewer basically qualified applicants per grade level, formal rating 

and ranking is not required, and all qualified applicants will be referred in alphabetical 
order to the selecting official for equal consideration among all of those referred. 

 
J. Category Rating Process: 

 
1. Under 5 U.S.C. § 3319, agencies are authorized to develop Category Rating as an 

alternative process to assess applicants for jobs filled through competitive examining.  
This method may also be used to fill any competitive service position, including a 
position filled through a term or temporary appointment.  The process is similar to the 
traditional rating and ranking method, but allows managers greater flexibility to hire 
qualified applicants based on merit, veterans’ preference and staffing needs.   
 

2. Category rating is an alternative ranking and selection procedure wherein qualified 
eligible candidates are evaluated using quality categories rather than by assigning 
individual numeric scores.  Following an assessment of their skills against job-related 
criteria (as in the traditional method of rating and ranking applicants, candidates are then 
placed into two or more pre-defined categories (e.g., Good, Better, Best) based on their 
qualifications and veterans’ preference. 
 

3. Category Rating for the competitive service in the NLRB will be conducted in 
accordance with NLRB Administrative Policies and Procedures Manual (PER) 28, 
Category Rating Procedures. 

 
K. Reconsideration of Qualifications or Rating:   

1. When a request for reconsideration is received from an applicant, the HR Specialist will 
notify the Associate Director of Employment Solutions or his/her designee that a Request 
for Reconsideration has been received. 

A. Begin the reconsideration by completing the Section A of the Reconsideration of 
Rating Form.  
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B. Request a secondary review of the applicant’s resume, occupational 
questionnaire, and any additional supporting documentation to determine if the 
applicant meets the minimum qualifications as described in the Vacancy 
Announcement.  

1. The secondary review will be conducted by another HR Specialist also 
referred to as the Secondary Reviewer.  

2. Secondary Reviewer will review the applicant’s resume, occupational 
questionnaire, and any additional supporting documentation to determine 
if the applicant meets the minimum qualifications as described in the 
Vacancy Announcement. Notate their findings in Section B of the 
Reconsideration of Rating Form. 

3. If the applicant does NOT meet the minimum qualifications, The 
applicant’s rating will remain unchanged. The Reconsideration of Rating 
Form will be returned to the initial HR Reviewer.  

4. If the applicant DOES meet the minimum qualifications, the Secondary 
Reviewer will notate their findings in Section B of the Reconsideration 
of Rating Form.  

 
L. Application of CTAP/ICTAP and Veterans Preference:   

 
CTAP/ICTAP is automatically applied prior to posting vacancy announcements advertised Merit 
Promotion respectively. Veterans’ preference is not applicable to merit staffing.   
 

M. Preparation of Referral Lists:   
 

1. HR Specialist may issue a competitive and/or non-competitive certificate.  Each 
certificate would have a maximum of ten (10) referred candidates and 5 additional 
candidates per additional vacancy. 
 

2. Selecting officials should have the opportunity to make a choice from among an adequate 
number of candidates.  Names of referred candidates will be listed in alphabetical order 
by last name.  

 
3. Life of the Referral List:  The original life of the list is 30 calendar days.  An extension of 

up to 90 days may be granted by the HRO, at the written request of the selecting official, 
to accommodate unexpected delays.  All extensions should be kept to the minimum 
period of time necessary for a selection to be made.  Extensions beyond 90 days may be 
granted only to accommodate unusual circumstances, e.g., hiring freezes, reorganizations, 
budget limitations, etc.  If at any point during the life of the referral list the selecting 
official elects to fill more vacancies than was previously advertised, the vacancy 
announcement must be reopened, at a minimum, to candidates eligible for CTAP/ICTAP; 
and it must state the revised number of vacancies to be filled.  In no case will the life of 
the list extend beyond 120 days. 
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N. Selection Policy:  

Management retains the right: 

1. To fill or not to fill a specific vacancy and to determine the most appropriate method for  
filling that vacancy, including the use of competitive procedures pursuant to this Plan;  
 

2. To select or not select from among a group of best-qualified candidates; 
 

3. To select from other appropriate sources such as reemployment priority list, 
reinstatement, transfer, handicapped or Veterans Readjustment eligibles or those within 
reach on an appropriate OPM register. 

 
4. Official Notice of Selection can only be extended by OHR. 

 
O. Applicant Interviews:   

 
Although it is not mandatory that all referred candidates be interviewed, the selecting official or 
his/her designee is strongly encouraged to conduct interviews (either in person or by telephone, or 
automated means) with each of the referred candidates. At a minimum, selecting officials must 
uniformly consider the referred candidates using job related criteria and be prepared to explain 
and/or document the consideration they receive, in response to inquiries. 
 
There are times when an applicant cannot be reached over the telephone, and he/she does not 
respond to a telephone mail message. If this occurs, the agency official should contact the OHR 
as soon as possible. The management official can send written correspondence to the applicant 
asking that he/she contact the management official to make arrangements for an interview. The 
correspondence should state that if the Agency does not hear from the individual by a certain 
date, it will be assumed that they are no longer interested in being considered for the position. 
This provides written documentation of the attempt to contact the applicant. 
 

P. Reference Checks: 
 
Selecting officials are responsible for conducting reference checks prior to making a final 
selection for any position.  Checking references before making a final selection can save time, 
money and effort, since it reduces the likelihood of making an inappropriate or unwise selection.  
Selecting officials document the reference check, including the date, time, individual contacted 
and a brief summary of the discussion.  
 

Q. Release of Candidates:   
 
The OHR is the only NLRB component that will make official requests for the release of 
employees selected for positions. NLRB employees selected are to be released from their old 
positions at a reasonable amount of time. Normally, this will be construed to mean two (2) pay 
periods from the date of selection except in cases involving undue hardship or serious disruption 
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of work. However, any such deviations will be kept to a minimum. In no case will an employee 
be denied promotion because of difficulty in locating a replacement.  
 

R. Applicant Notification:  
 

1. Applicants must be notified at key stages of the hiring process. Key stages are identified 
as follows:  

A. Application received;  
B. Qualified/not qualified; 
C. Referred/not referred; and 
D. Selected/not selected. 

 
2. Documentation of the date(s) for each notification is automatically recorded in USA 

Staffing. 
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Analysis
Internal Workplace Harassment Claims Surge Amid #MeToo
Workers who experience harassment on the job have increasingly spoken up
to their employers since the advent of the #MeToo movement in late 2017,
according to a report released Thursday that provides a rare look at how the
campaign has fared in the private sector.
Read full article »

Analysis
Trucking Cos. Hit Rough Patches In Calif. Classification Fights
Trucking companies are facing increasingly narrow legal avenues in their
challenges to California’s stringent worker classification standard as courts
continue to reject claims that the Golden State’s workplace regulations
unduly burden motor carriers and undermine federal law, experts say.
Read full article »

3rd Circ. Hands J&J Win In Applicant's Background Check Suit
The Third Circuit sided with a Johnson & Johnson unit Thursday in a dispute
with a former job prospect who claims an inaccurate criminal background
check was used to reject him, finding a lower court erred when it denied
Johnson & Johnson Services Inc.'s request to compel arbitration with the
potential hire.
Read full article »

Biz Groups Seek 18 Months To Fork Over Pay Data To EEOC
The U.S. Chamber of Commerce and others told a D.C. federal judge
Thursday their members need at least 18 months to gather workers' pay data
for a recently reinstated U.S. Equal Employment Opportunity Commission
survey, a day after the agency announced a September deadline.
Read full article »

Obese Bus Driver Wasn't Disabled, NJ Panel Says
A former Coach USA bus driver who weighs more than 500 pounds can’t
pursue a claim that he suffered hostile treatment at work because of his
weight, a New Jersey state appeals court ruled Thursday. Saying his obesity
didn’t qualify as a disability, the court found that his employer never took any
actions against him because of it.
Read full article »

11th Circ. Says No OT For Rich Products Delivery Drivers
The Eleventh Circuit on Thursday found a group of Rich Products Corp.
delivery truck drivers weren't entitled to overtime pay under the Fair Labor
Standards Act, saying the employees fell under an exemption to the law
since the products they delivered crossed state lines before getting to them.
Read full article »
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Bellagio Owes Server $500K For 'Fat Andy' Sign, Jury Says
A Nevada federal jury on Wednesday awarded $500,000 to a former Bellagio
Hotel & Casino restaurant server, finding the casino's refusal to remove a
sign mocking him as "Fat Andy" despite his repeated requests caused him
severe emotional distress.
Read full article »

Lack Of EEOC Quorum Bad For Biz, Chamber Tells McConnell
The U.S. Chamber of Commerce and 29 other business organizations are
urging Senate Majority Leader Mitch McConnell to do everything in his power
to get Trump administration nominee Janet Dhillon confirmed and restore a
quorum at the U.S. Equal Employment Opportunity Commission.
Read full article »
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PetSmart To Pay $2.4M To End Dog Groomers' Wage Suit
A California federal judge has given the initial OK to a $2.42 million deal to
settle claims in two class action lawsuits that accused PetSmart Inc. of
shorting more than 6,800 of its Golden State grooming salon workers on pay.
Read full article »

Walmart Metal Detectors Short Workers' Breaks, Jury Told
A former Walmart employee told a California federal jury Thursday she felt
like a criminal going through a metal detector before leaving work, a time-
consuming process she claims in her class action lawsuit discouraged
workers from leaving the center for meal breaks.
Read full article »

LABOR

DC Circ. Probes Court's Ability To Nix Trump's Labor Orders
Labor unions that successfully challenged three Trump administration
executive orders on workers' protections faced a fresh test from the D.C.
Circuit on Thursday, as the panel appeared skeptical that a lower court had
jurisdiction to hear the case.
Read full article »

CWA, Medicare Call Center Settle Union-Busting Claims
The Communications Workers of America and a former Medicare and
Affordable Care Act marketplace call center operator have agreed to a deal
to end the union's claims that the company violated federal labor law by
suppressing organizing campaigns at offices in Louisiana and Mississippi.
Read full article »

Unions Can't Take Dues From Ex-Members, NJ Teachers Say
A group of New Jersey educators have urged a federal court to overrule a
state law that lets unions continue collecting dues from former members until
an annual opt-out window rolls around.
Read full article »

TRADE SECRETS

Don't Stock Up Your Biz With Our Workers, Campbell Warns
Campbell Soup is asking an Oregon state court for $30 million from the
founder of Pacific Foods, an organic food company it bought for $700 million
in 2017, claiming he’s illegally poaching employees for his new company.
Read full article »
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The U.S. Department of Justice must have a legitimate reason for dismissing
whistleblower False Claims Act suits, a Pennsylvania federal judge said in a
ruling that signals limits on the government’s new spree of FCA dismissals.
Read full article »

2nd Circ. Says No Cut Of FCA Deal After Relator Suit Ended
The Second Circuit on Thursday rejected a whistleblower's bid for a cut of L-
3 Technologies' $25.6 million False Claims Act settlement, finding that his
related lawsuit wasn't pending at the time of the deal and that he wasn't
coerced by the government into dropping the suit.
Read full article »

WORKER SAFETY

OSHA Sets Sights On Remington After Worker Severs Finger
The Occupational Safety and Health Administration has proposed slapping
gun maker Remington with a $210,000 fine for exposing employees in an
upstate New York plant to life-threatening hazards after a worker sliced off
the tip of his finger while operating metal-cutting machinery.
Read full article »

BANKRUPTCY

Ditech Mortgage Holders Object To Planned Bonuses In Ch. 11
A class of Ditech Holding Corp. mortgage holders has asked a New York
bankruptcy court to deny the company's request to pay out up to $30 million
to unnamed "key employees," saying it believes the bonuses are part of a
plan to hand control of the company to one group of creditors while leaving
others in the lurch.
Read full article »

EXPERT ANALYSIS

5 Points Of Clarity On Evolving NLRB Doctrines
Five new advice memos from the National Labor Relations Board's Office of
the General Counsel provide valuable insight into how the agency analyzes
unfair labor practice allegations, including application of the board’s Boeing
test for evaluating work rules, say attorneys with Dechert.
Read full article »

What High Court's Expansion Of FCA Time Limits Would Mean
Questions from U.S. Supreme Court justices during last month’s oral
argument in Cochise Consultancy v. U.S. suggest the court will expand the
statute of limitations for nonintervened False Claims Act cases, a ruling likely
to pose significant practical challenges for companies defending against stale
allegations, say attorneys at Crowell & Moring.
Read full article »

Book Excerpt
'Big Tech' Questions Echo Early Days Of US Corporate Law
The current calls to curb the power of Google, Facebook and Amazon recall
an earlier time in American history, when the “bigness” of oil, steel and
tobacco was front and center in national politics. And in those debates, the
top lawyers of the day had a major voice, says John Oller, author of the new
book "White Shoe."
Read full article »

LEGAL INDUSTRY

Millennial Lawyers Say Firm Model 'Fundamentally Broken'
While many millennial lawyers view partnership as their long-term career
goal, more than half believe the law firm business model is "fundamentally
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House Democrats Recommend Zero Money for OPM Reorganization // Erich Wagner
House Oversight Committee Democrats urged appropriators to effectively block an effort to
merge the Office of Personnel Management with the General Services Administration. 

FBI Director Touts Record Job Applications Despite Bashing of Bureau // Charles S. Clark
Wray acknowledges Trump budget cuts, declines to respond to political jabs. 
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NIB.org/connect.
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De-Stressing the Retirement Process // Tammy Flanagan
Take a deep breath and understand the key steps. 

Judges Fixate on Jurisdictional Question in Appeal of Decision Invalidating Trump
Workforce Orders // Erich Wagner
The Justice Department has argued that federal employee unions' efforts to unravel a series of
workforce executive orders must first go through the Federal Labor Relations Authority. 

Staffing Shortages Impede State Department Monitoring of War-Zone Contracts // Charles
S. Clark
Watchdog finds several bureaus allowed questionable invoices to go through. 

'Dozens' of Whistleblowers Are Secretly Cooperating With House Democrats // Russell
Berman
The number of anonymous tipsters reporting wrongdoing from inside the federal government has
spiked during the Trump presidency, the House Oversight Committee says. 



Analysis: Congressional Oversight Is at the Heart of America's Democracy // Derek W.
Black
The Constitution gives Congress the power over the executive branch, which it's free to flex. 

How Ex-Congressman Jeff Miller Is Single-Handedly Shaping The Push To Privatize VA
Health Care // Jasper Craven
Behind Miller's growing lobbying portfolio lies one of the biggest unexamined shifts in
Washington's influence game. 

114 Lawmakers Push to Fund Clean Energy Research // Jack Corrigan
The group wants $500 million for the Energy Department's advanced research projects agency,
which would be eliminated under the White House's 2020 budget request. 

Church Scores Federal Court Win in Zoning Dispute With Village // Bill Lucia
The case involved religious discrimination claims and attracted the attention of the Justice
Department. 

Senate Bill Promises Retaliation If Russia Again Meddles in Elections // Frank Konkel
The bill would force the U.S. to sanction Russian industries. 

Oklahoma Tries New Strategy and New Target in Opioid Lawsuit // Christine Vestal
The state recently agreed on a big settlement with Purdue Pharma and now wants Johnson &
Johnson to disclose opioid marketing documents. 
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two more of his nominees seated there. 

Firm Partners: Jenner & Block partner Kenneth Lee and Munger, Tolles
& Olson partner Daniel Collins are awaiting Senate votes on their
nominations to the Ninth Circuit, after they cleared the Senate Judiciary
Committee on the same day that the Senate confirmed Roy Altman to the
U.S. District Court for the Southern District of Florida.

Blue Slip Battle: Dianne Feinstein (D-Calif.) said the nominees shouldn’t
have received committee votes because they lacked “blue slip” approval,
but Sen. Lindsey Graham (R-S.C.) quoted her 2001 remarks opposing the
tradition, under which nominees can be blocked by senators from their
home state. Patrick Gregory has the story.

The U.S. Court of Appeals for the Ninth Circuit is based at the James R. Browning U.S. Courthouse in San



Francisco.
David Paul Morris/Bloomberg via Getty Images

WHAT ELSE WE’RE WATCHING

Wage and Hour: The Senate is set to vote next week on South Carolina
lawyer Cheryl Stanton’s nomination to run the Labor Department’s Wage
and Hour Division.

Immigration Topics: A U.S. Chamber of Commerce event today will cover
several key immigration issues, including legal status for Dreamers and
Temporary Protected Status holders, the impact of administrative actions
on business, and new ideas for overhauling the immigration system.

Legal Expansion: In the wake of Ernst & Young’s purchase of Reuters’
managed legal services arm, Pangea3, EY’s top legal division official says
his Big Four company is now “probably the leading alternative law provider
globally.”

Regulations Suit: California, Oregon, and Minnesota have sued President
Donald Trump and several top cabinet officials over the administration’s
requirement that federal agencies delete two regulations for each new one
they add.

Union Elections: The National Labor Relations board plans to roll out this
spring proposed changes to union election rules, Robert Iafolla reports.

Federal Workforce: A three-judge panel appeared skeptical during a
hearing of arguments from the Trump administration that they should
overturn a lower court’s ruling striking down portions of three executive
orders affecting the federal workforce. Louis LaBrecque has the story.

HR Buzz: Businesses are struggling to succeed as they find themselves
caught between two challenges: “technological disruption” and dramatic
“cultural, demographic and societal shifts,” a new report finds. Read more in
this week’s HR Buzz.

Unemployment Numbers: The Bureau of Labor Statistics releases its
March unemployment and payrolls report at 8:30 a.m.



DAILY RUNDOWN

Top Stories

Validity of Coca-Cola Bottler’s Arbitration Pact Up to Jury
A jury must decide whether a maintenance mechanic at a Coca-Cola bottling
plant in Texas needs to arbitrate his job bias claims, a federal judge ruled.

General Dynamics Settles Dispute With Medicare Call Center Staff
A General Dynamics Corp. subsidiary agreed to settle claims that the federal
contractor threatened workers trying to unionize Medicare and Obamacare call
centers.

Revenge or #MeToo: Firing Exposes Rift at Rights Icon Amnesty
A former advocacy director for Amnesty International USA is challenging his
firing that occurred just months after the human-rights organization threatened
retaliation against him for helping to organize a petition by unpaid interns. A
federal administrative judge concluded last month that those threats violated
U.S. labor law.

Discrimination

Lactating Worker May Not Have Settled Her Job Bias Claims
A Texas woman can pursue a lawsuit alleging her employer discriminated and
retaliated against her when she returned from maternity leave and took lactation
breaks, a federal judge ruled.

Arbitrator Must Rule on Validity of Disability Claims
Whether a Missouri worker must arbitrate his disability discrimination claims
must be decided by an arbitrator, the state court of appeals ruled.

Wage & Hour

Sun-Maid Worker’s Break Suit Straddles State, Federal Courts
Attorneys for Sun-Maid Growers of California and a worker who claims the
company failed to provide meal and rest breaks are battling over whether the
worker’s claim will be heard in state or federal court.

Judge Swats Away Bimbo Bakeries’ Defense Moves in OT Suit
Bimbo Bakeries USA Inc. lost its bid to pursue an unjust enrichment
counterclaim against a group of delivery drivers who say the company



misclassified them as independent contractors and owes them overtime
compensation.

Harassment & Retaliation

Apache Corp. Paralegal Has Age, Sex-Based Retaliation Win Upheld
Evidence supports a state jury’s finding that Apache Corp. retaliated against a
paralegal because she complained about sex and age discrimination at the
Houston-based oil and gas company, the Texas Court of Appeals ruled.

State & Local Laws

Gender Wage Gap Targeted as Colorado Senate Passes Pay Bill 
The Colorado Senate approved a bill taking aim at gender-based pay
disparities.

California ‘Walk Time’ Case Arguments: To Pay or Not to Pay
California Supreme Court justices sounded skeptical of arguments by the state
that lawmakers intended for thousands of state correctional workers to go
unpaid for the chunk of time it takes them to walk from the prison doors to their
assigned posts.

Labor Relations

Justices Urged Not to Review Minnesota Union Representation Cases
Minnesota Attorney General Keith Ellison called on the U.S. Supreme Court to
deny review of litigation involving unions’ authorities to provide exclusive
representation for public-sector bargaining units.

Immigration

ICE Raids Texas Company, Arrests 280 Undocumented Workers
More than 280 people were arrested on administrative charges of working
unlawfully at a telecommunications equipment repair business in north Texas
April 3.

WORKFLOWS

Dickinson Wright announced that Donald R. McPhail has joined the firm’s IP
litigation team as a member in Washington | Mayer Brown said that Tram
Nguyen has joined its corporate and securities practice as a partner in
Washington and New York from Paul Hastings | King & Spalding added





 

Proposed NLRB Election Rule Changes Expected This Spring
BloombergLaw - Daily Labor Report   05 Apr 2019 07:27
• Proposal will address two separate election policies • NLRB already working on ‘joint employer’ rulemaking By Robert Iafolla The National
Labor Relations Board aims to release proposed changes to its rules for union elections sometime this spring, the...

 
Pay Data Collection Divides Employers, Worker Advocates
BloombergLaw - Daily Labor Report   05 Apr 2019 07 06
By Patricio Chile The divide between employer groups and worker advocates is widening as a deadline for employers to turn over pay data to
he Equal Employment Opportunity Commission sits on he table. Employer groups are filing briefs and sending...

 
DOL proposes employer-friendly rules for regular pay rate definition, joint employer liability
Oklahoman (Oklahoma City, OK)   05 Apr 2019 06:07
The Department of Labor recently went on a rulemaking frenzy, making proposed changes to wage and hour laws that hadn’t been touched in
more than 50 years. Why now? The DOL has been very active in the past couple of weeks. Last month, the DOL issued...

 
Department of Labor Proposes Update to Joint Employer Regulations
Frost Brown Todd News   04 Apr 2019 22:47
The Department of Labor (“DOL”) recently announced it is proposing a rule to clarify and revise the regula ions interpreting joint employer status
under the Fair Labor Standards Act (“FLSA”). Generally, the FLSA requires employers to pay employees at...

 
Judge rejects FirstEnergy's plan to get rid of environmental liabilities in subsidiary's bankuptcy
Pittsburgh Post-Gazette (Pittsburgh, PA)   04 Apr 2019 19:53
FirstEnergy Corp. and its bankrupt subsidiary FirstEnergy Solutions hit a major snag in their plan to trade future environmental liabilities for
several billion dollars to recapitalize the bankrupt power generation firm. A federal bankruptcy judge called...

 
Deputy Lawyer; WGA Tries Preemption Route in ATA Dispute
National Law Review   04 Apr 2019 17:00
The ongoing dispute between the Writers’ Guild of America (“WGA”) and the Association of Talent Agencies (“ATA”) took a new turn recently
when the WGA announced that it would use the authority granted to it under the National Labor Relations Act (“NLRA”)...

 
Can You Terminate An Employee For Facebook Posts Criticizing Your Company?
National Law Review   04 Apr 2019 16:44
Article By Disciplining an employee for social media posts criticizing a company can be a tricky area to navigate from a legal standpoint. The
National Labor Relations Board (NLRB) has been aggressive in terms of ordering the reinstatement of workers...

 
NLRB: Employer’s Reasons For Policy Changes Kept Union’s Information Request Alive Even After
Proposals Withdrawn
National Law Review   04 Apr 2019 15:11
Information requests in the realm of labor relations are simple in heory but can be complicated in practice. We have seen how the topics of
information sought by a union can cause skirmishes, sometimes deliberately so. We also have seen that it almost...

 
General Dynamics Settles Dispute With Medicare Call Center Staff (2)
BloombergLaw - Health Law & Business News   04 Apr 2019 12:36
• Management agrees to inform workers of union rights • Company skirts federal labor violation through settlement By Madison Alder and Chris
Opfer A General Dynamics Corp. subsidiary April 4 agreed to settle claims that the federal contractor hreatened...

 
WashU Expert: New labor laws would strengthen unions, fight income inequalities
Washington University in St Louis (St Louis, MO)   04 Apr 2019 10:22
New legislation designed to reverse a decades-long decline in worker’s rights under he National Labor Relations Act could play a critical role in
reducing the growing income gap between rich and poor in America, according to the recent congressional...

 
Blog Post: 5 Points Of Clarity On Evolving NLRB Doctrines
LexisNexis Legal Newsroom : Workers Compensation Law (Blog)   04 Apr 2019 08:06
Five new advice memos from the National Labor Relations Board's Office of the General Counsel provide valuable insight into how the agency
analyzes unfair labor practice allegations, including application of the board’s Boeing test for evaluating ...read...
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Editor's Note: This edition of Morning Shift is published weekdays at 10 a.m.
POLITICO Pro Employment & Immigration subscribers hold exclusive early
access to the newsletter each morning at 6 a.m. To learn more about POLITICO
Pro's comprehensive policy intelligence coverage, policy tools and services, click
here.



QUICK FIX

— Trump backed down on closing the border.

— Economists predict sustained robust wage growth.

— Red state House Democrats proposed regional wage minimums.

HAPPY FRIDAY! Good morning, it's April 5, and this is Morning Shift, your daily
tipsheet on labor and immigration news. Send tips, exclusives and suggestions to
rrainey@politico.com, thesson@politico.com, ikullgren@politico.com, and
tnoah@politico.com. Follow us on Twitter at @RebeccaARainey, @tedhesson,
@IanKullgren, and @TimothyNoah1.

DRIVING THE DAY

TRUMP WON'T CLOSE BORDER: President Donald Trump walked back his
threat to shut down the U.S.-Mexico border Thursday, letting Mexico off with a
"one-year warning," POLITICO's Caitlin Oprysko reports . "The only thing frankly
better, but less drastic than closing the border, is to tariff the cars coming in," the
president told reporters at the White House Thursday. Trump's reason for
weighing a border closure shifted over the past week; he started out saying it was to
halt the flow of migrants, but ended up saying it was to halt the flow of drugs.
Whatever the reason, Republicans and the business community were no fonder of
the idea than Democrats, and they urged him not to go through with it.
POLITICO's Sabrina Rodriguez reports that Jesús Seade, Mexico's undersecretary
for North America, said at a press conference Thursday, "We are not concerned"
about the auto tariffs that Trump threatened.

The Chamber of Commerce "welcomed the move" and called on Congress to give
CBP sufficient funding to "reduce the excessive wait times affecting legitimate
trade and travel across the border." Nielsen and Trump head to Calexico, Calif.,
today. More here.

Related: "Trump's right: Border arrests are surging. Here's why." from
POLITICO's Ted Hesson

DEMS SUE OVER BORDER FUNDING: "Speaker Nancy Pelosi announced
Thursday that the House will file a lawsuit to challenge President Donald Trump's
emergency declaration on the southern border," POLITICO's Sarah Ferris reports .



The move comes after the House was unable to override a presidential veto of a bill
to halt the emergency declaration. "The President's action clearly violates the
Appropriations Clause by stealing from appropriated funds, an action that was not
authorized by constitutional or statutory authority," Pelosi wrote in a statement.

JOBS REPORT

IT'S JOBS DAY: Economists surveyed by Econoday predict BLS will report this
morning that 170,000 new jobs were created in March, following a mere 20,000
created in February . They also forecast unemployment to remain 3.8 percent.
February's 20,000 job-growth figure was the smallest monthly gain in nearly year
and a half, and it contrasted pretty starkly with the 311,000 jobs added in January.

But Morning Shift is a lot more interested in wages, which rose 3.4 percent in
February over one year earlier. That was the biggest one-month hike since April
2009. Econoday's analysts predict March wage growth to be the same. If that's
right, then the brisk wage growth long predicted in this tight labor market has
really and truly arrived. At 8:30 a.m. you can find BLS's March jobs numbers here.

WAGES

REGIONAL WAGE BILL: A group of Democrats led by Rep. Terri Sewell of
Alabama introduced a bill Thursday that would create "regional" wage minimums
based on the local cost of living, deepening a rift within the caucus about raising
the minimum nationwide to $15, POLITICO's Sarah Ferris reports . Under the
proposal, every metro area would be grouped into one of five wage-minimum tiers
based on the Bureau of Economic Analysis's cost of living data. These regional
minimums would be adjusted "based on increases in the average hourly wage of
private sector, non-supervisory workers." Sewell's bill would increase the hourly
minimum wage in smaller cities to a projected $12.10 by 2024, compared to big
cities like New York City, which would reach a projected $15.10 by 2024.

"The only tangible impact of this proposal would be to set minimum wages less
than $15 throughout every part of the country that hasn't already passed a $15
minimum wage, or isn't actively considering it," the left-leaning Economic Policy
Institute's Heidi Shierholz wrote in a blog post. Mary Kay Henry, president of the
Service Employees International Union which backs the Fight for $15 movement,
said in a written statement that "allowing different regions to set their own wage
floors would simply perpetuate the same regional and racial disparities that have



locked workers in those states in poverty wages."

The International Franchise Association told Morning Shift that it found the
Sewell bill "refreshing," but that "businesses need predictability in order to plan for
their future and many of the components of this bill, particularly automatic
increases, are problematic for local franchise small business owners." More on the
bill here.

IMMIGRATION

POT PROBLEMS FOR LEGAL IMMIGRANTS: "Officials are warning legal
immigrants that working in Colorado's marijuana industry could jeopardize their
legal status, after two people said they were denied U.S. citizenship because of their
jobs," the Associated Press reports. "Attorneys representing the two legal
immigrants from Colorado and Denver officials accused the Trump administration
of quietly targeting immigrants seeking to work in the expanding field."

Although marijuana is illegal federally, 33 states, the District of Columbia,
Guam, and Puerto Rico have legalized marijuana, most for medical use, and 10
states and the District of Columbia permit recreational use as well. Deborah
Cannon, a spokeswoman for U.S. Citizenship and Immigration Services, explained
to the AP that "when adjudicating applicants for citizenship, the agency is required
to apply federal law."

"Even if you have had a green card for 20 years, you had better not work in any
aspect of this industry and you better not use marijuana," Kathy Brady, a senior
staff attorney with the Immigrant Legal Resource Center told the AP. More here.

We've Launched the New POLITICO Pro: The POLITICO Pro platform has
been enhanced to give users a more intuitive, smart, and data-driven
experience that delivers personalized content, recommendations and intel
tailored to the information you need, when you need it. Experience the new
Pro.
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was cleared by the Senate Homeland Security and Governmental Affairs
Committee last month , but not without drama. His vote was delayed twice after
the National ICE Council, a union that represents officers, opposed Vitiello's
nomination based on his performance as acting director and past comments on
social media. The meeting takes place in 226 Dirksen at 10 a.m.

COFFEE BREAK

— "Homeland Security Staffers Were Warned Not To Leak Information Or Face
Legal Consequences," from BuzzFeed

— "Mexican leader promises passage of labor reforms key to USMCA ratification,"
from POLITICO

— "Miami's airport is removing automatic tips. Restaurant workers say wages will
plummet," from The Miami Herald

— "Walmart, Other Employers Get Choosier About Workers' Doctors," from The
Wall Street Journal

— "Manufacturing Surge, a Boon for Trump, May Be Fading," from The New York
Times
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